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SUBCHAPTER 1
PROCEDURE ON COMPLAI NTS

8§12-46-1 Definitions. As used in this chapter, unless the
cont ext otherw se requires:

"Aggrieved person” neans any person who shall be adversely
affected by an action, decision, order, or rule of the conm ssion or
who shall be adversely affected by the action or conduct of any
person if the action or conduct is within the comm ssion's
jurisdiction.

"Ancestry" nmeans national origin; an individual's or ancestor's
pl ace of origin; or the physical, cultural, or linguistic
characteristics of an ethnic group.

"Attorney general"” neans the state attorney general or any
deputy of the state attorney general

"Because of sex" shall be as defined in section 378-1, HRS.

"Bona fide retirenent, pension, enployee benefit, or insurance
pl an" means any plan, program or policy of an enployer, including
any retirement, pension, or insurance plan, which is in witing and
has been communicated to eligible or affected enpl oyees and which is
not a pretext for age discrimnation. The plan shall have the intent
and purpose of providing an enployee with insurance during enpl oynent
or with income upon retirenment.

"“Comm ssi on" neans the civil rights comm ssion established by
sections 368-2 and 368-3, HRS.

"Conpl aint" means a witten statenment filed with the comm ssion
pursuant to this chapter and section 368-11, HRS, alleging an
unl awful discrimnatory practice within the meaning of chapter 368 or
489 or 515 or part | of chapter 378, HRS.
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"Conpl ai nant™ neans the person who has filed a conpl aint
pursuant to this chapter.

"Declaratory relief" nmeans the comm ssion's declaration as to
the applicability or non-applicability with respect to a factual
situation of any rule or order of the conmm ssion, or of a statute
which the comm ssion is required to adm ni ster or enforce.

"Denonstrates"” neans neets the burdens of production and
per suasi on.

"EEOC"' neans the United States Equal Enpl oynment Opportunity
Conmi ssion or any of its designated representatives.

"Enpl oyer"” shall be as defined in section 378-1, HRS.

"Enmpl oyment” shall be as defined in section 378-1, HRS.

"Enpl oynent agency" shall be as defined in section 378-1, HRS.

"Executive director” nmeans the executive director appointed by
t he comm ssion pursuant to section 368-3, HRS, or the executive
director's designee.

"Fringe benefits" includes nmedical, hospital, accident, life
i nsurance and retirenent benefits, profit-sharing and bonus pl ans,
| eave, and other terns, conditions, and privileges of enploynent.

"Hearings exam ner" means a person, duly appointed by the
conm ssion pursuant to section 368-3, HRS, and authorized to hold a
hearing for the purpose of taking evidence or oral argunment, and
maki ng a decision in any case or controversy within the jurisdiction
of the comm ssion.

"Hearings relief" nmeans the determ nation by the comm ssion of
the legal rights, duties, or privileges of specific parties which are
required by law to be determ ned after an opportunity for agency
heari ng.

"HRS" means Hawaii Revised Statutes.

"l nvestigating exam ner" neans the person designated by the
executive director to conduct an investigation of a conplaint.

"Labor organization" shall be as defined in section 378-1, HRS.

"Marital status" shall be as defined in section 378-1, HRS.

"Party" nmeans the comm ssion, if nanmed, permtted, or entitled
as of right to participate in a proceeding, each person naned in a
proceedi ng, or any interested or aggrieved person permtted or
entitled as of right to participate in a proceeding before the
comm ssion in the capacity of a petitioner, conplainant, respondent,
intervenor, or in a capacity other than that of a w tness.

"Person" nmeans individuals, partnerships, corporations,
associ ations, or public or private organizations of any character,
ot her than the conm ssion.

"Petition" means an application to the conm ssion by a party
whi ch seeks relief pursuant to this chapter

"Petitioner"” neans a party who files a petition with the
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conm ssion pursuant to this chapter.

"Religion" includes all aspects of religious observance,
practice, and belief.

"Rel i gi ous accommodati on” means an affirmative duty to
reasonably resolve a conflict resulting froman enpl oyee's or
prospective enployee's religious observance or practice with the
terms or conditions of enploynent.

"Rel i gious practice" includes noral or ethical beliefs, which
are sincerely held with the strength of traditional religious views.

"Remedy" neans any renedy in section 368-17, HRS, including any
punitive damages award determ ned pursuant to standards prescribed by
t he Hawaii Supreme Court.

"Respondent” neans the party agai nst whom the conpl ai nt or
petition is filed, the party against whomrelief is sought, or any
party who contests or controverts a proceeding or petition

"Rul e" shall have the sane nmeaning as provided in section 91-
1(4), HRS.

"Rule relief" nmeans the adoption, nodification, or repeal of
any regulatory rule by the conm ssion.

"Sex" means the state of being male or fenmale and the
condi tions associated therew th.

"Single" neans the state of being unmarried, divorced,
separated, or w dowed.

"706 agency" neans a state or |ocal agency which the EEOC has
determ ned satisfies the criteria stated in section 706(c) of Title
VIl (42 U S.C. §82000e-5(c)).

"Title VII" means Title VIl of the Civil Rights Act of 1964, as
amended (42 U.S.C. 8§2000e-17).

"Unl awf ul discrimnatory practice" includes the term"unfair
di scrimnatory practice," or like terms, as may be used in chapters
368, 489, 515, and part | of chapter 378, HRS. [Eff 12/31/90; am
5/1/92; am 11/4/93] (Auth: HRS 8368-3) (Inp: HRS 8368-3)

812-46-2 Purpose. (a) This subchapter sets forth the
procedures for the adm nistration and enforcenent of chapters 368,
489, 515 and part | of chapter 378, HRS.

These rules shall be liberally construed to acconplish the
pur poses of these chapters. [Eff 12/31/90] (Auth: HRS 8368-3) (I np:
HRS 8§368- 3)

812-46-3 Conputation of time. The time in which any act
provided by this chapter is to be done is conputed by excluding the
first day and including the last, unless the last day is a Saturday,
Sunday, or holiday and then it is also excluded. As used in this
chapter, "holiday" includes any day designated as such pursuant to
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section 8-1, HRS. [Eff 12/31/90] (Auth: HRS §368-3) (Inmp: HRS §368-
3) .

812-46-4 GCeneral inquiry. (a) Whenever it appears to the
conm ssion's executive director that an unlawful discrimnatory
practice may have been commtted, the executive director nmay make an
inquiry without the filing of a conplaint.

(b) The comm ssion's executive director may file a conpl ai nt
whenever the inquiry has reveal ed an unlawful discrimnatory practice
under chapter 368 or 489 or 515 or part | of chapter 378, HRS.

(c) The information gathered in the course of an inquiry which
occurred prior to the filing of a conplaint may be used in processing
the conplaint. [Eff 12/31/90; am 5/1/92] (Auth: HRS 8368-3) (Inp: HRS
8§8368-3, 368-11).

812-46-5 Filing of conplaint. (a) Any person claimng to be
aggrieved by an all eged unlawful discrimnatory practice may file a
conpl ai nt.

(b) The comm ssion's executive director may file a conpl ai nt
whenever there is reason to believe that any person, enployer,
enpl oynment agency, or |abor organi zation has engaged or is engagi ng
in an unlawful discrimnatory practice.

(c) The comm ssion's executive director or the attorney
general may file a conplaint on behalf of a class where an unl awfu
di scrim natory practice raises questions of |law or fact which are
common to the class and where a class action conplaint is superior to
ot her avail able nmethods for the fair and efficient adjudication of
the controversy. A conplaint so filed may be investigated,
conciliated, and litigated on a class basis.

(d) Assistance in drafting and filing conplaints is avail able
to conplainants at the conm ssion's offices.

(e) The conplaint shall be in witing and, where feasible,
upon fornms furnished by the comm ssion's executive director. The
conpl ai nt shall be signed.

(f) The original and two copies of the conplaint shall be
filed by personal delivery or by mail, addressed to the conm ssion.

(g) When the conplainant is unable to personally deliver or
mail a tinely conplaint, the comm ssion may receive a facsimle copy,
if legible, of a conplaint containing the information required by
section 12-46-6. Notw thstanding the provisions of section 12-46-
6(b), conplaints are deened filed on the date of receipt of the
facsimle copy if the conpl ainant conplies with section 12-46-5(f)
within seven days of the receipt of the facsimle. |f the conm ssion
does not receive the original and two copies of the conplaint within
seven days, the filing date will be the date when the comm ssion
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received them [Eff 12/31/90; am 5/1/92; am 11/4/93] (Auth: HRS
8368-3) (Inp: HRS 8368-11)

812-46-6 Contents of conplaint. (a) Each conplaint shal
contain the follow ng:

(1) The full nane, address, and tel ephone nunber (if any) of

conpl ai nant ;

(2) The full nanme, address, and tel ephone nunmber (if any, and

i f known) of the respondent or respondents;

(3) A plain and concise statenment of the facts constituting

the alleged unlawful discrimnatory practice;

(4) The date or dates on which the all eged unl awf ul

di scrim natory practice occurred; or if the alleged

unl awf ul discrimnatory practice is of a continuing
nature, the dates between which the continuing acts of
discrimnation are alleged to have occurred; or the dates
and acts commenced;

(5) If known, the approxi mate nunber of enployees of the

enpl oyer, or the approxi mate nunber of nmenbers of the
| abor organi zation, as the case may be; and

(6) Oher information as required by the comm ssion's

executive director.

(b) Notwi thstanding the provisions of subsection (a), a
conplaint is deened filed if the conm ssion receives from an
individual a witten statement sufficiently precise to identify the
parties and describing with reasonable accuracy the action or
practices alleged to be unlawful. [Eff 12/31/90] (Auth: HRS 8368-3)
(I'np: HRS 8368-11)

812-46-6.1 Anmendnents. (a) Prior to the commencenent of
proceedi ngs before the hearings exam ner, the executive director may
permt the parties, including the Attorney General and executive
director, to anmend docunents filed with the Conm ssion, including a
conpl aint or responsive statenment. After comrencenent of
proceedi ngs, anmendnents may be granted by the hearings exam ner.

(b) An anmendnent nay be made:

(1) To cure technical defects or om ssions; or

(2) To clarify or anplify allegations, to add new

causes of action or defenses, or add new parti es.

(c) Anmendnents shall relate back to the original filing date
of the docunent.

(d) The anending party shall pronptly serve upon the other
party a copy of the amended document. [Eff 5/1/92] (Auth: HRS
8368-3) (Inmp: HRS 8368-11)
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812-46-7 Service of conplaint. (a) Wthin ten days after a
conplaint is filed with the comnm ssion, or within ten days after the
conm ssion receives a conplaint on deferral fromthe EECC, the
comm ssion's executive director shall serve a copy of the conplaint
on the respondent by certified mail, return receipt requested, or by
personal delivery, except when it is determ ned by the executive
director that providing a copy of the conplaint would i npede the | aw
enforcement functions of the comm ssion.

(b) Where a copy of the conplaint is not provided, the
respondent shall be served with a notice of the conplaint, including
the date, place, and general description of the alleged unl awf ul
di scrim natory practice, within ten days after filing of the
conpl ai nt.

(c) Providing the respondent with a copy of the conpl ai nt
shall be deemed to inpede the | aw enforcenent functions of the
comri sSSi on wher e:

(1) The conplaint nanes nore than one respondent, unless the
respondents are charged jointly; e.g., an enployer and a
uni on are charged with having signed a collective
bar gai ni ng agreenment which is discrimnatory; or

(2) The conpl aint nanes a person or persons whomthe
conmm ssion believes may suffer retaliation or may be
construed as being confidential informers or potenti al
confidential inforners;

(d) When a conplaint is witten and filed in a | anguage ot her

t han English the comm ssion shall provide for an English translation
of the conplaint which shall be served along with any copy of the
original conplaint filed with the conm ssi on.

[Eff 12/31/90] (Auth: HRS 8368-3) (Inp: HRS 8368-11).

812-46-8 W thdrawal of conplaint. (a) Upon request of the
conpl ai nant, a conplaint, or any part thereof, may be w thdrawn only
if the witten consent of the comm ssion's executive director is
obt ai ned.

(b) When requesting withdrawal of a conplaint, the conplai nant
shal | :

(1) Submt the request in witing;

(2) Set forth fully the reasons for the request; and

(3) Sign the request.

(c) The comm ssion's executive director shall notify the
respondent of the withdrawal. [Eff 12/31/90; am 5/1/92] (Auth: HRS
8368-3) (I np: HRS 8368-11)

812-46-9 Deferral of conplaints filed with EEOC. (a) |In
accordance with section 706(c) of Title VII, conplaints received by
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t he EECC al |l egi ng unl awful discrimnatory practices concurrently
regul ated by Title VII and chapter 378, HRS, are deferred to the
conmm ssion for a sixty-day period during which tinme the comm ssion,
as a 706 agency, has the exclusive right to process conplaints
alleging discrimnation filed by a person other than a conm ssi oner
of the EEOCC.

(b) At the expiration of the sixty-day period, although the
conmm ssion retains jurisdiction to process the deferred conpl aint,
the EECC nmay begin to process the conplaint through its own
procedures.

(c) The comm ssion shall follow the same procedures in
processing deferrals as it uses in processing conplaints originally
filed with the comm ssion

(d) The comm ssion may waive its right to the period of
excl usi ve processing of conplaints provided under section 706(c) of
Title VIl with respect to any conplaint or category of conplaints.

(e) A conplaint initially filed with the EEOC and deferred to
the comm ssion in accordance with section 706(c) of Title VIl shal
be deened filed with the comm ssion as of the date the conplaint was
recei ved by the EEOC for purposes of the statute of limtations set
forth in Section 368-11(c), HRS, but shall otherw se but deened filed
with the comnm ssion when received by the conm ssion. [Eff
12/31/90] (Auth: HRS 8368-3) (Inp: HRS 8368-11; 42 U.S.C. 8§2000e-

5(¢c))

812-46-10 Jurisdiction over conplaints filed with conmm ssion.
(a) Conplaints originally received by the conm ssion shall be
governed by the foll owi ng procedures unless the comm ssion has
entered into an agreenent with the EEOCC t hat provi des ot herw se.

(b) When the conplaint alleges an unl awful discrimnatory
practice over which the comm ssion and the EEOC have concurrent
jurisdiction, the comm ssion's executive director shall:

(1) Furnish the appropriate district office of EEOC with a

copy of the conplaint and state whether the conm ssion

will investigate it or term nate proceedi ngs; and
(2) Notify the conplainant that the conplaint has been filed
wi th EECC

(c) Conplaints over which the conm ssion has no jurisdiction,
but which are within the jurisdiction of the EECC, shall be
i nmedi ately referred to the EEOCC

(d) If the conplaint is within the comm ssion's jurisdiction
but is not subject to the jurisdiction of the EECC, the comm ssion
shal | assume exclusive jurisdiction over the conplaint upon receipt.
[Eff 12/31/90] (Auth: HRS 368-3) (lInp: HRS 8368-11; 42 U. S.C. 82000e-

5(c))
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8§12-46-11 Dism ssal of conplaint. (a) The executive director
shall dism ss the conplaint:

(1)
(2)

(3)

(4)

(5)

(6)

If it is determ ned that the comm ssion does not have

jurisdiction over the conplaint;

If it is determ ned after investigation that reasonable

cause does not exist to believe that the all eged unl awful

di scrimnatory practice has been comm tted;

I f either the conplainant or respondent cannot be | ocated,

provi ded that reasonable efforts have been made to | ocate

t he conpl ai nant or respondent, or the conpl ai nant has not

responded within thirty days to a notice sent by the

conm ssion to the conplainant's |ast known address;

| f the conpl ainant has failed or is unable to cooperate

fully in the investigation or conciliation of a conplaint

by:

(A) Failing or refusing to provide the investigating
exam ner with requested information;

(B) Failing or refusing to appear or to be avail able for
interview or conferences as an investigating exam ner
deens necessary; or

(C) Oherwise refusing or failing to cooperate, or not
being able to provide information which a person
woul d reasonably be expected to have;

to the extent that the conm ssion's executive director or

i nvestigating exanmi ner is unable to resolve the conplaint;

provi ded that after due notice of the conm ssion's

executive director's intent to dismss the conplaint, the
conpl ai nant has had thirty days in which to respond;

| f the executive director determ nes that there are

i nadequat e renedi es because:

(A) The respondent to the conplaint has filed a petition
for relief under Chapter VII of the Bankruptcy Code,
Title 11 United States Code, and the executive
director determ nes that there are insufficient
assets available to provide relief to the conpl ai nant
and other renmedies are inappropriate; or

(B) There is no significant nonetary, enploynent,
accommodati on, service, housing, declaratory, or
injunctive relief available to the conpl ai nant;

| f the conplaint has been investigated by an appropriate

| ocal, state, or federal enforcenent agency, such as the

Equal Enpl oyment Opportunity Conm ssion, Departnment of

Housi ng and Urban Devel opnment, Office for Civil Rights, or

O fice of Federal Contract Conpliance Progranms, and a

final determ nation regarding the conplaint has been nade
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by the agency;

(7) If it is determned at any tine that, based upon the
executive director's discretion, dismssal is justified
for adm nistrative reasons, such as but not limted to:

(A) A finding of reasonable cause is no | onger
appropri ate because of a material change in the
al |l egations of the conplainant or respondent;

(B) A finding of reasonable cause is no | onger
appropriate because of a material change in the
testimony of a key witness for the conpl ai nant or
respondent; or

(C) A finding of reasonable cause is no | onger
appropri ate because of a change in |aw or the
di scovery of new and material evidence; or

(8) If the conplaint or relief sought is covered by a court
order or consent decree, or the respondent action
conpl ained of is required or authorized by a court order
or consent decree.

(b) The executive director may dism ss a conplaint if the
respondent has made a predeterm nation settlenent offer as described
in section 12-46-13, which is in witing and specific in its ternmns,
and the conplainant refuses to accept the offer; provided that the
offer, as determ ned by the conm ssion's executive director, would
afford a just resolution for the harm all eged by the conpl ai nant and
the conplainant fails to accept the offer within thirty days after
actual notice of the offer

(c) In the event of any dism ssal of a conplaint:

(1) The conplainant shall be notified by certified mail,
return recei pt requested, of:

(A) The reason or reasons for dismssal;

(B) The right to sue as provided by section 368-12 or
515-9, HRS; and

(C) The right to request the conmm ssion to reconsider the
di sm ssal

(2) The respondent and the comm ssion shall be notified in
writing of the dism ssal and the reasons therefor.

(d) The dism ssal of a conplaint nay be reconsidered on the
executive director's own initiative at any tinme or upon the
conplainant's witten request filed within thirty days after the date
of the receipt of the notice of disposition. Witten notice of the
reconsi deration shall be provided by the executive director to the
parties. [Eff 12/31/90; am 5/1/92; am 11/4/93; am 5/3/99] (Auth: HRS
8§368-3) (Inmp: HRS 88368-11, 368-12, 368-13, 515-9)

812-46-12 Investigation, fact-finding conference, and
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di scovery. (a) After the filing of a conplaint, the executive
director shall investigate the charges contained in the conplaint.
In conplaints alleging violations of chapter 515, HRS, investigations
shall be commenced within thirty days after filing.

(b) As part of its investigation, the executive director nay
require all parties to attend a fact-finding conference.

(c) The fact-finding conference is primarily for the purposes
of :

(1) Ascertaining the positions of the parties;

(2) ldentifying the issues in dispute;

(3) Resolving those issues that can be resol ved;

(4) Obtaining evidence; and

(5) Determning the |ikelihood of a predeterm nation

settl enment.

(d) The comm ssion's executive director is authorized to issue
subpoenas for the production of docunents or the exam nation of
wi t nesses deenmed necessary for the investigation of a conplaint. The
executive director can require parties to provide witten responses
to a conplaint and other requests for information or discovery,
including but not limted to, interrogatories and requests for
adm ssions or for the production of docunents.

(e) If a party or a witness refuses to honor a subpoena or if
a party fails to respond to a conplaint or discovery requests within
the time allowed for such responses under the Hawaii Rul es of Civi
Procedure, the comm ssion's executive director is authorized to file
a petition for appropriate tenporary relief in the circuit court.

(f) An investigation shall be concluded w thin one hundred
ei ghty days of the filing of a conplaint alleging violations of
chapters 368, 378, or 489, HRS, or within one hundred days of the
filing of a conplaint alleging violations of chapter 515, HRS;
provi ded that the comm ssion nay grant an extension. In conplaints
al l eging violations of chapter 515, HRS, conplainants and respondents
shall be provided witten notice if the investigation cannot be
conpleted within one hundred days. [Eff 12/31/90; am 5/1/92; am
11/4/93] (Auth: HRS 8368-3) (Inp: HRS 88368-13, 515-9)

8§12-46-13 Predeterm nation settlenent. (a) At any time after
the filing of a conplaint, but prior to the issuance of a
determ nation, the executive director may encourage the parties to
resolve the conplaint through a predeterm nation settl enent.

(b) If the conplainant and the respondent agree to the terns
of settlement, the settlenent shall be reduced to witing, and be
signed by the parties and the executive director. |f approved, the
case will be closed without a finding on the nerits of the conpl aint
and a copy of the final predeterm nation settlenent shall be sent by
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certified mail, return receipt requested, to the conpl ai nant and the
respondent.

(c) If a predeterm nation settlenment is achieved, the terns
t hereof shall not attribute fault to any of the parties involved.

(d) The comm ssion shall not subject either party to prejudice
as a result of the party's either participating or refusing to
participate in a predeterm nation settlenment attenpt.

(e) Participation by the respondent in a predeterm nation
settlenment attempt will not be construed as evidence of a violation
of the applicable chapter or part of HRS or a waiver of the right to
a conm ssion determ nation on the issues raised by the conplaint if a
settl ement cannot be achieved.

(f) A predeternination settlenment shall not affect the
processi ng of any other conplaint, including, but not limted to, a
comm ssion initiated conplaint or a conplaint in which the
al l egations are like or related to the individual allegations
settled. [Eff 12/31/90; am 5/1/92] (Auth: HRS 8368-3) (lnmp: HRS 8368-
13)

8§12-46-14 Notice of determ nation, conference, conciliation,
and persuasion. (a) Wen the executive director finds reasonable
cause to believe that an unlawful discrim natory practice has
occurred or is occurring, the comm ssion's executive director shal
notify the parties of this determ nation. For conplaints alleging
viol ations of chapter 515, HRS, the executive director shall also
notify the parties that an election may be made to file a civil
action in lieu of an adm nistrative hearing.

(b) The executive director shall imrediately endeavor to
elimnate the unlawful discrim natory practice by conference,
conciliation, and persuasion.

(c) The executive director may require any or all parties to
attend a conciliation conference for the purpose of attenpting to
informally resolve the matter. The parties shall be notified of tine
and place of the conciliation conference.

(d) Should a respondent fail or refuse to confer and otherw se
cooperate with the comm ssion's executive director, or fail or refuse
to make a good faith effort to resolve any dispute, the comm ssion's
executive director shall termnate efforts to conciliate the dispute.
In that event, the comm ssion's executive director shall send the
respondent a demand |letter and a proposed conciliation agreenent in
accordance with section 12-46-17. [Eff 12/31/90; am 5/1/92; am
11/ 4/ 93] (Auth: HRS 8368-3) (Inp: HRS 88368-13, 515-9)

8§12-46-15 Conciliation agreenment. (a) |In attenpting to
conciliate a case after a determ nation of reasonabl e cause has been
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made, the executive director shall endeavor to achieve a resolution
of all violations found and to obtain agreenent that the respondent
shall elimnate the unlawful discrimnatory practice and provide
appropriate relief.

(b) Where conciliation efforts are successful, the terns of
the conciliation shall be reduced to a witten agreenent which shall
be signed by the parties and the executive director; provided that,
in the judgnment of the executive director, the agreenment provides
full and fair relief to the conplainant. A copy of the signed
conciliation agreenent shall be sent to the parties.

(c) Where the case has been referred to a hearings exam ner,
the parties shall not enter into a conciliation agreenment w thout the
approval of the conm ssion's executive director.

(d) \here the conplainant has refused to accept a proposed
conciliation agreenment, the comm ssion's executive director and the
respondent may enter into a conciliation agreenment to which the
conplainant is not a party if the agreenment does not affect the
conplainant's rights and if, in the comm ssion's executive director's
opi nion, the agreenent provides for:

(1) A just resolution of all violations found,

(2) The elimnation of the unlawful discrinnatory practice;

and

(3) Appropriate affirmative action.

In that event, the comm ssion's executive director shall close the
case without the conplainant's consent, shall issue a notice of right
to sue, and report this action to the conmm ssion

(e) The comm ssion's executive director may refuse to approve
a conciliation agreenment, even though the individual parties have
agreed on the proposed terns, if the comm ssion's executive director
believes the renmedies outlined in the agreenment are inadequate to
elimnate the unlawful discrimnatory practice conplained of or fail
to provide appropriate affirmative action. In that event, the case
may be cl osed as having been settled on terns not approved by the
conm ssion's executive director and the comm ssion need not take any
action to enforce the agreenent if its terns are viol ated.

(f) A proposed conciliation agreement shall be enclosed when a
demand letter is sent to the respondent in accordance with section
12-46-17(b).

(g) Any agreenent which conciliates alleged violations of
chapter 515, HRS, shall be subject to the approval of the comm ssion
and shall be made public unless the conplai nant and respondent
ot herwi se agree and the comm ssion determ nes that disclosure is not
required to further purposes of such chapter. [Eff 12/31/90; am
5/1/92; am 11/4/93] (Auth: HRS 8368-3) (Inp: HRS 88368-12, 368-13,
515-18)
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812-46-16 Conpliance review and reports. (a) Proof of a
respondent’'s conpliance with the applicable chapter or part of HRS in
accordance with the terms of the predeterm nation settlenent,
conciliation agreenent, or order shall be obtained by the
comm ssion's executive director before the case is closed.

(b) In order to obtain proof of conpliance, the conm ssion's
executive director may require any party to submt to it reports that
t he comm ssion deens necessary to show the manner of conpliance with
the terms of the predeterm nation settlenment, conciliation agreenent,
or order. [Eff 12/31/90; am 5/1/92] (Auth: HRS 8368-3) (Inp: HRS
8§8368- 15, 368-17)

812-46-17 Demand letter. (a) |If the comm ssion's executive
director has been unable to elimnate the all eged unl awf ul
di scrim natory practice through conference, conciliation, and
persuasi on within one hundred eighty days of the filing of a
conplaint alleging violations of chapters 368, 378, or 489, HRS, or
within one hundred days of the filing of a conplaint alleging
vi ol ati ons of chapter 515, HRS, or within an extended period of tine
granted by the comm ssion, the comm ssion's executive director shall
term nate conciliation efforts.
(b) The comm ssion's executive director, upon term nation of
conciliation efforts, shall send the respondent:
(1) Aletter by certified mail, return recei pt requested, or
by personal service, demanding that the respondent:
(A) Cease and desist fromengaging in the alleged
unl awf ul discrimnatory practices; and
(B) Take appropriate renmedial action; and
(2) A proposed conciliation agreenent, containing a provision
requiring the respondent to report on the manner of
conpliance with the proposed conciliation agreenent.
(c) Wthin fifteen days after receipt of the demand |l etter and
t he proposed conciliation agreenent, the respondent shall either:
(1) Sign the conciliation agreenent as witten and return it
to the conmm ssion; or
(2) Request, in writing, the continuation of conciliation
efforts, stating in the request good cause why
conciliation should continue. The conmm ssion's executive
director may grant or deny the request.
(d) If the respondent does not either sign and return the
encl osed conciliation agreenment or request the continuation of
conciliation efforts within fifteen days after receiving the demand
letter, or if the respondent requests the continuation of
conciliation efforts, yet no conciliation agreenent can subsequently
be secured, the comm ssion's executive director shall find that
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conciliation efforts will not resolve the conplaint and shall give
witten notice to the conplainant, respondent, and conm ssion of such
finding. [Eff 12/31/90; am 5/1/92; am 8/18/94] (Auth: HRS 8368-3)
(I'mp: HRS 8368-13, 8368-14)

8§12-46-18 Commencenent of proceedi ngs before hearings
exam ner. A proceeding shall comence by the appointnment of a
heari ngs exam ner either fifteen days after service of the final
conciliation demand or after the expiration of any continuation of
conciliation efforts granted pursuant to section 12-46-17. The
heari ngs exam ner shall docket the conplaint and assign a docket
nunmber to the conmplaint. [Eff 12/31/90; am 11/4/93] (Auth: HRS 8891-
2, 368-3) (Inmp: HRS 8891-2, 368-3)

8§12-46-19 Scheduling conference. (a) Wthin thirty days after
t he appoi ntment of the hearings exani ner the hearings exani ner shall
order the holding of a scheduling conference. All parties receiving
noti ce of the scheduling conference shall attend in person or by
counsel and shall be prepared to discuss the follow ng subjects:
(1) Anticipated notions, and deadlines as to the filing and
hearing of notions;
(2) Anticipated discovery;
(3) Further proceedings, including setting dates for the
preheari ng conference and heari ng;
(4) Prospects for settlenent; and
(5) Any other matters which may be conducive to the just,
efficient and econom cal determ nation of the proceeding, including
the definition or limtation of issues. [Eff 12/31/90] (Auth: HRS
8368-3) (I np: HRS 8368-3)

812-46-20 Notice of right to sue. (a) A notice of right to
sue shall authorize:

(1) A conplainant alleging violations of chapters 368, 378, or
489, HRS, to bring a civil suit pursuant to section 368-
12, HRS, within ninety days after receipt of the notice;

(2) A conplainant alleging violations of chapter 515, HRS,
i ssued such notice before a finding of reasonabl e cause
pursuant to section 515-9(2), HRS, to bring a civil suit
within ninety days of receipt of the notice or one year
after the filing of the conplaint, whichever is later; or

(3) The executive director to file a civil suit within ninety
days of the receipt of the notice of right to sue by a
party filing a tinely notice of election to file civil
action under subsection (b)(3) or one year after the
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filing of the conplaint, whichever is later.
(b) A request, in witing, may be nade to the executive
director to issue a notice of right to sue:
(1) At any tinme after the filing of a conplaint with the
conm ssion, and no |ater than three days after the
concl usi on of the scheduling conference provided for in
section 12-46-19, by a conplainant alleging violations of
chapters 368, 378, or 489, HRS;
(2) At any time after the filing of a conplaint with the
conmm ssi on but before a finding of reasonabl e cause under
section 515-9(2), HRS, by a conpl ai nant all eging
viol ations of chapter 515, HRS; or
(3) Wthin twenty days after receipt of the notice of election
to file a civil action under section 515-9(3), HRS, by any
party to a conplaint alleging violations of chapter 515,
HRS.
(c) The comm ssion's executive director shall issue a notice
of right to sue provided that the conmm ssion has not:
(1) Previously issued a notice;
(2) Entered into a conciliation agreenent to which the
conplainant is a party; or
(3) Filed a civil action.
(d) The comm ssion's executive director shall issue a notice
of right to sue:
(1) Upon dism ssal of the conplaint pursuant to
section 12-46-11; or
(2) Where the comm ssion has entered into a conciliation
agreenment to which the conplainant is not a party pursuant
to section 12-46-15(d). [Eff 12/31/90; am 11/4/93]
(Aut h: HRS 8368-3) (Inmp: HRS 8§8368-12, 515-9)

8§12-46-21 Record keeping requirenments. (a) Any personnel or
enpl oynent record made or kept by an enpl oyer, enploynent agency, or
| abor organi zation shall be preserved by the enployer for one year
fromthe date of the making of the record or the personnel action

i nvol ved, whi chever occurs | ater. The records shall include but not
be limted to forns, applications, and records having to do wth:
(1) Hiring;

(2) Pronotion;

(3) Denotion;

(4) Layoff or term nation;

(5) Rates of pay or other ternms of conpensation
(6) Labor organi zation menbershi p;

(7) Selection for training or apprenticeship; and
(8) Enploynent referrals.

Page 20



(b) In the case of involuntary term nation of an enpl oyee, the
personnel records of the individual term nated shall be kept for one
year fromthe date of term nation.

(c) Where a conplaint has been filed or civil action has been
br ought agai nst a respondent under chapters 489 or 515 or part | of
chapter 378, HRS, the respondent shall preserve all records,

i ncl udi ng any personnel records, relevant to the conplaint or action
until final disposition of the conplaint or action.

(1) "Personnel records relevant to the conplaint” include:

(A) Personnel or enploynent records relating to the
conpl ai nant and to all other enployees hol di ng
positions simlar to that held or sought by the
conpl ai nant; and

(B) Application fornms or test papers conpleted by the
conpl ai nant and by all other candidates for the sane
position as that for which the conpl ai nant applied
and was rejected.

(2) "Final disposition of the conplaint or action" neans:

(A) A conciliation agreenment is approved by the
commi ssi on;

(B) The date of expiration of the statutory period within
whi ch the conplainant may bring an action in circuit
court; or

(C) Where civil action is brought against the respondent
by the conplainant, the date on which the litigation
is termnated by entry of a final order and tinme for
filing a notice of appeal has expired. [Eff 12/31/90]
(Aut h: HRS 8368-3) (Inp: HRS 88368-3, 378-6)

8§12-46-22 Representation by counsel. A party, at the party's
own expense, nmay be represented by counsel, who may be an attorney,
at any stage of the proceeding before the hearings exam ner or
comm ssion. [Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (Ilnmp: HRS 8891-
9, 368-3)

812-46-23 Individual representing party. Wen an individual,
acting in a representative capacity on behalf of a party, appears in
a proceeding or signs a docunment submtted to the conm ssion or
heari ngs exam ner, that personal appearance or signature shal
constitute a representation that the individual is lawfully
aut horized and qualified to so act. The individual at any tine,
however, may be required by the comm ssion or hearings exam ner to
furni sh proof of authorization and qualification to act in that
capacity. [Eff 12/31/90] (Auth: HRS §891-2, 368-3) (Inp: HRS 8891- 2,
368- 3)
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8§12-46-24 Substitution of parties. Upon notion and for good
cause shown, substitution of parties may be ordered provided that the
substitution shall:

(1) Be conducive to effectuating the ends of justice;

(2) Not unduly delay the proceeding; and

(3) Not otherw se unduly harass, hinder, or prejudice the

ri ghts of any party.

Except that in the case of the death or |egal incapacity of any
party, substitution may be ordered wi thout the necessity of filing a
nmotion therefor. [Eff 12/31/90] (Auth: HRS 8§891-2, 368-3) (Inp: HRS
8§891-2, 368-3)

812-46-25 Intervention. Upon tinely notion and at the
di scretion of the hearings exam ner, the comm ssion's executive
director or any person may be permtted to intervene and be admtted
as a party in a proceeding before the hearings examner if the
conm ssion or that person has a substantial interest in the outconme
of the proceeding and which interest is not protected by the
interests of any of the parties, or the intervention shall be
conduci ve to effectuating the ends of justice and to achieving the
goal s and purposes of the commi ssion; provided that no intervention
shall be permtted if the intervention shall unduly delay the
proceedi ng or harass, hinder, or prejudice the rights of any party to
the proceeding. [Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (Inmp: HRS
8891-2, 368-3)
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8§12-46-26 Consolidation. The hearings exam ner, with the
approval of the comm ssion, or upon any party's notion tinely nade
and for good cause shown, may consolidate two or nore proceedi ngs
whi ch invol ve substantially the same issues, arise out of the sanme
general transaction, or involve the same person or persons, provided
t he consolidation shall be conducive to the ends of justice and shal
not unduly del ay the proceedi ngs or hinder, harass, or prejudice any
party. [Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (Inp: HRS 8891-2,
368- 3)

812-46-27 Format and certification of pleadings. (a)
Petitions, notions, and other pleadings shall be typed in twelve
poi nt pica or equivalent type size upon good quality paper, 8-1\2 x
11 inches in size and of at |east sixteen weight, except that
docunmentary exhibits may be larger, if filed to the size of the
pl eadi ngs to which they are attached.

(b) All copies shall be legible on paper 8-1\2 x 11 inches in
size and of at |east sixteen weight. No "wet" type copies shall be
accept ed.

(c) The first page of every pleading shall set forth the nane,
address, and phone nunmber of the party, the party's attorney, if any,
the title of the particular pleading, the docket nunmber, and the nane
of the proceeding.

(d) All pleadings shall be signed in black ink by the party
filing the pleadings or by the party's authorized agent. The
signature shall constitute certification that the person so signing
has read the pleading and that to the best of the person's know edge,
information, and belief, the pleading is true or has good grounds to
support it and is not submtted for the purpose of hindering,
har assi ng, or delaying any party or proceeding.

(e) Unless otherw se provided, all pleadings, notions,
menor anda, and ot her docunents shall be filed with the comm ssion
heari ngs exam ner. [Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (I np:
HRS 8§891-2, 368-3)

8§12-46-28 Service, generally. Unless otherw se provided by
this chapter or by other applicable |aw, whenever service is required
to be made on any party to a proceedi ng before the conm ssion, the
service shall be made personally or by first class nmail, the docunent
to be served at the party's |last known address or to the party's
attorney of record or to any other individual representing the party
in the proceeding. |If personal service or service by mail is
unsuccessful the comm ssion or hearings exam ner may authorize
service by publication if permtted by statute. The comm ssion or
heari ngs exam ner may require that personal service be attenpted

Page 23



prior to permtting service by publication. [Eff 12/31/90] (Auth:
HRS 8891-2, 368-3) (Inp: HRS §891-2, 368-3)

812-46-29 Service by whom (a) Unless otherw se provided by
this chapter, a party filing a pleading, notion, nmenorandum
docunment, or other paper shall cause a copy of the pleading, notion,
menor andum docunment, or other paper to be served upon each of the
ot her parties to the proceeding, or upon any agent or attorney
representing the other party. The party shall file a certificate of
service.

(b) Unless otherw se provided by this chapter, the conm ssion
shal |l cause to be served all notices, docunents, orders, and other
papers issued by it or its hearings exam ner. [Eff 12/31/90] (Auth:
HRS 8891-2, 368-3) (Inp: HRS §891-2, 368-3)

8§12-46-30 Extensions of tinme. Unless otherw se provided, the
heari ngs exam ner nmay extend, by not nore than ninety days, or as may
be extended by the conmm ssion for good cause, the tinme within which
any action shall be taken at the request of any party. The hearings
exam ner may require that the extension be stipulated to by al
parties to the proceeding or that the request be by nmotion for good
cause shown as to why the extension should be granted. [Eff
12/31/90] (Auth: HRS 8891-2, 368-3) (Ilnp: HRS 8891-2, 368-3)

8§12-46-31 Mtions. (a) An application for an order shall be
by motion which, unless made during a hearing, shall be made in
writing, shall state with particularity the grounds therefor, and
shall set forth the relief or order sought.

(b) Mbdtions referring to facts not of record shall be
supported by affidavits and, if involving a question of |aw, shall be
acconpani ed by a nmenorandum in support.

(c) If a hearing is held on the notion, the hearings exam ner
shall provide notice to be served upon all parties not |later than
seven days before the hearing and the opposing party shall file and
serve any counter affidavits and menorandum in opposition not |ess
than two days before the hearing.

(d) Al motions shall be filed with and deci ded by the
heari ngs exam ner.

(e) Failure to conply with the requirenments of this section
may be the basis for denial of any notion.

(f) The decision on the motion nmay be made orally at the tine
of the hearing on the notion, or in witing, or as part of the
heari ngs exam ner's decision. [Eff 12/31/90] (Auth: HRS 8891-2, 368-
3) (Inp: HRS 8§891-2, 368-3)
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8§12-46-32 Powers of the hearings exam ner in conducting

hearing. The hearings exam ner shall have in addition to powers as
are conferred by law, the powers, in conducting a hearing, wthout
[imtation:

(1) To hold hearings and issue notices;

(2) To adm nister oaths and affirmations;

(3) To consolidate hearings or sever proceedings, provided
that those actions shall be conducive to the ends of
justice and shall not unduly delay the proceedi ngs or
hi nder, harass, or prejudice any party;

(4) To allow and supervise discovery as deened reasonabl e and
necessary;

(5) To subpoena and exam ne witnesses;

(6) To issue subpoenas;

(7) To rule upon offers of proof, to receive rel evant
evi dence, and to exclude evidence which is irrel evant,
immaterial, repetitious, cumul ative, or nerely scandal ous,
and accordingly may restrict |ines of questioning or
testi nmony;

(8) To regulate the course and conduct of the hearing;

(9) To regulate the manner of any exam nation so as to prevent
t he needl ess and unreasonabl e harassnment, intimdation, or
enbarrassnent of any witness or party at the hearing;

(10) To renove disruptive individuals, including any party,
| egal counsel, wi tness, or observer;

(11) To hold conferences, including prehearing conferences,
before or during the hearing for the settlenment or
sinplification of issues;

(12) To rule on notions and to di spose of procedural matters;

(13) To certify any question to the comm ssion for its
consi deration and di sposition;

(14) To submt in witing any decision together with the
findings of fact and concl usions of |law and a proposed
order to the comm ssion for its consideration and fi nal
di sposition;

(15) To dispose of any other matter that normally and properly

arises in the course of the proceedings and to take any
action authorized by this chapter, chapter 91, HRS, or any
other related laws. [Eff 12/31/90] (Auth: HRS 8891- 2,
368-3) (Inmp: HRS 8891-16, 368-3)

812-46-33 Subpoenas. (a) The hearings exam ner, at the
request of a party, shall have the power to issue subpoenas requiring
t he attendance of wi tnesses or the production of docunents prior to
or at the hearing. The hearings exam ner may require that any
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request for the issuance of a subpoena identify with particularity,
t he person to be subpoenaed or the docunents desired. W tnesses
summoned shall be paid the sane fees and m | eage as are paid
witnesses in courts in the State and the fees and m | eage shall be
paid by the party or conm ssion at whose instance the subpoena
i ssues.
(b) Upon notion tinmely made, or w thout suggestion, the
heari ngs exam ner nmay:
(1) Quash or nmodify the subpoena if it is unreasonable and
oppressive; or
(2) Condition denial of the notion upon advancenment by the
requesting party of the costs of producing the docunents.
[Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (lnp: HRS §891-
16, 368-3)

812-46-34 Absence of hearings exam ner. When a conpl aint has
been assigned to a hearings exam ner for hearing, the powers and
duties to be perforned by the hearings exam ner in connection with
t he proceedi ng, w thout abatement of the proceedi ng, nay be assigned
to anot her hearings exam ner, provided no hearings exam ner shal
render a witten decision to the comm ssion unless that hearings
exam ner was present at all argunments and the presentations of
evi dence concerning those matters. [Eff 12/31/90] (Auth: HRS 8891-2,
368-3) (Inp: HRS 8891-2, 368-3)

812-46-35 Disqualification of hearings exan ner or
conm ssioner. (a) No matter shall be heard by a hearings exani ner
or comm ssi oner who:

(1) Has any pecuniary interest in the matter being heard,

(2) Is related within the third degree by blood or marriage to
any party to the proceeding;

(3) Has initiated the conplaint of the proceedi ng, has
participated in the investigation preceding the
institution of the proceeding or has participated in the
devel opnent of the evidence to be introduced in the
proceedi ng;

(4) Has a personal bias or prejudice concerning a party, or
personal know edge of disputed evidentiary facts
concerning the proceedi ng; or

(5) Has served as a lawer in the matter in controversy, or a
| awyer with whom the hearing s exam ner or conm ssioner
previously practiced | aw, served during such association
as a |lawer concerning the matter, or such | awyer,
heari ngs exam ner, or comm ssioner has been a materi al
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Wi tness concerning it.

(b) A hearings exam ner or conmm ssioner may be disqualified
fromhearing a matter sua sponte, or upon notion of any party. Any
nmotion to disqualify a hearings exam ner or comm ssioner shall be
filed and decided prior to the evidentiary portion of the hearing.
[Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (Inp: HRS 8891-2, 368-3)

812-46-36 Evidence at hearing. (a) The admi ssibility of
evi dence at the hearing shall not be governed by the | aws of
evi dence, and all relevant oral or docunmentary evidence shall be
admtted if it is the sort of evidence on which responsi bl e persons
are accustonmed to rely in the conduct of serious affairs.
Irrelevant, immterial, or unduly repetitious material shall not be
admtted into evidence. The hearings exam ner shall give effect to
the privileges recognized at |aw. Docunentary evi dence may be
received in the formof copies, provided that, upon request, all
ot her parties to the proceeding shall be given an opportunity to
conpare the copy with the original. |If the original is not
avai l able, a copy may still be adm ssible, but the nonavailability of
the original and the reasons therefor shall be considered by the
heari ngs exam ner when considering the weight of the docunentary
evidence. The hearings exam ner may take notice of judicially
recogni zabl e facts and of generally recognized technical or
scientific facts. The parties, whenever possible, shall be notified
before the hearing of the material to be so noticed and shall be
af forded an opportunity at the hearing to contest the facts so
noti ced.

(b) Except as otherw se provided by |aw, the burden of proof,
i ncl udi ng the burden of producing the evidence and the burden of
per suasi on, shall be upon the party initiating the proceeding. Proof
of a matter shall be by a preponderance of the evidence. [Eff
12/ 31/90] (Auth: HRS 8891-2, 368-3) (Ilnp: HRS 8891-10, 368-3)

812-46-37 Decision, generally. (a) Unless otherw se
provi ded, every decision and order issued by the comm ssion or
heari ngs exam ner shall be in witing or stated in the record. A
heari ngs exam ner's decision shall be acconpani ed by separate
findings of fact and concl usions of | aw.

(b) The comm ssion shall cause a certified copy of the
deci sion and order together with the findings of fact and concl usions
of law to be transmtted by hand or by certified or registered mail,
return recei pt requested, to each party within a reasonable tine.

(c) Where notice of the hearing has been served by publication
and the party so served has failed to appear at the hearing, service
of the conmm ssion's decision is conplete upon transm ssion by
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registered or certified mail, return recei pt requested, to the party
at the party's |l ast known address.
[Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (Ilnmp: HRS 8891-12, 368-3)

8§12-46-38 Mtion for reconsideration. Any party within ten
days after receipt of any final order may nove the comm ssion to
reconsider its final order or decision. The notion shall be filed
with the comm ssion and shall state specifically what points of |aw
or fact the hearings exam ner or conm ssion has overl ooked or
m sunderstood , or any newly di scovered evidence, together with brief
argunments on the points raised. No answer or reply to the notion
shal | be consi dered unl ess requested by the conm ssion. Oral
argument on the notion shall be with the discretion of the
comm ssion. Only one notion for reconsideration my be filed by each
party and the filing of the notion shall not operate as a stay of the
comm ssion's final order or decision. [Eff 12/31/90] (Auth: HRS
8§891-2, 368-3) (Ilnp: HRS 8§891-2, 368-3)

812-46-39 Judicial review. (a) Any party aggrieved by a
final decision or order of the commi ssion or by a prelimnary ruling
or order of the conmm ssion of such a nature that deferral of review
pendi ng the entry of a subsequent final order would deprive that
party of adequate relief is entitled to judicial reviewin
conformance with sections 91-14 and 368-16, HRS.

(b) Any party requesting judicial reviewin witing, including
any cross appeal, shall notify the hearings exam ner or conm ssion
and all other parties to the proceeding of the request within the
time permtted for requesting judicial review
[Eff 12/31/90] (Auth: HRS 8891-2, 368-3, 368-16) (Inp: HRS §891-14,
368-3, 368-16)

812-46-40 Ex parte communi cations. (a) Because of the
comm ssion's role as final arbiter and because the comm ssion wl|l
not be involved in pre-hearing stages, in any proceedi ngs before a
heari ngs exam ner or the comm ssion:

(1) Neither the comm ssion's staff nor any person, either in
private or public life, shall comunicate privately on the
nmerits of the case with any nenmber of the comm ssion or
with the hearings exam ner designated to hear and deci de
the matter unl ess specifically provided for by |aw, and

(2) No menmber of the comm ssion's staff or any other
gover nnment agency who participates in the hearing as a
wi tness or counsel shall privately conmunicate on the
merits of the case with any nmenber of the conmm ssion or
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with the hearings exam ner designated to hear and deci de
the matter, unless specifically provided for by | aw.

(b) It shall be inproper for the comm ssion's staff or any
person interested in a proceeding to seek to influence the judgnment
of the comm ssion or hearings exam ner.

(c) It shall be inproper for the comm ssion's staff:

(1) To disclose or reveal to any nenber of the comm ssion or
heari ngs exam ner designated to hear and decide the matter
the contents of any investigatory report, prepared by the
conmm ssi on, concerning the matter before the conm ssion or
heari ngs exam ner; or

(2) To furnish the report or a copy thereof to any nenber of
t he comm ssion or hearings exan ner designated to hear and
decide the matter.

(d) Nothing in this section, which is intended to prohibit the
ex parte disclosure of the investigatory report, shall prohibit the
i ntroduction of the report at the hearing pursuant to and in
conformance with sections 12-46-41 and
12- 46- 44.

(e) Nothing in this section shall prohibit conm ssion from
retaining | egal counsel not involved in the prosecution of conplaints
or representation of conpl ai nants before the comm ssion. [Eff
12/ 31/90] (Auth: HRS 8891-2, 368-3) (Inp: HRS 8891-9, 91-2, 368-3)

812-46-41 Disclosure. (a) A copy of the investigation
report, in order to be admtted at hearing, shall be provided to
respondent not later than seven days prior to the hearing. |If a copy
of the investigation report is not provided to respondent, the report
shall not be permtted to be introduced at the hearing.
(b) Any party, by tinely witten demand filed with the
heari ngs exam ner, and served upon any other party, may request of
anot her party to the proceeding, the full disclosure of:
(1) The identity of all witnesses to be called by the party,
i ncluding their addresses and phone nunbers, if known;

(2) The identity of all persons, including their addresses and
phone numbers, known by the party to have materi al
knowl edge relevant to the proceedi ng; and

(3) All docunents to be introduced at the hearing. The

requesting party shall have the right to exam ne the
docurments and nmake copies thereof.

(c) Al demands for disclosure are standi ng demands and the
party to whomthe demand is directed shall be under a duty to
di sclose the information requested as and when it beconmes avail abl e.

(d) The information requested shall be disclosed to the
requesting party at |east seven days prior to the hearing. The
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failure to conply with disclosure requirenents nmay result in the

evi dence subject to the disclosure request not being permtted to be
i ntroduced at the hearing. [Eff 12/31/90] (Auth: HRS 8§891-2, 368-3)
(I'np: HRS 8891-2, 368-3)

812-46-42 Prehearing conference. Before the hearing the
heari ngs exam ner shall order that a prehearing conference be
conducted and attended by all parties to the proceedi ng, the purpose
of which shall be to explore the possibilities of informal
satisfaction of the conplaint and the sinplification of issues. At
t he prehearing conference the hearings exam ner may require al
parties to disclose to the other parties the identity of all
witnesses to be called, together with their addresses and phone
nunbers if known, and the docunents to be introduced. The hearings
exam ner may set the time, date, and place of the hearing at the
prehearing conference. [Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (I np:
HRS §891-2, 368-3)

812-46-43 Testinmony at hearing. (a) Testinony adduced at the
hearing may be electronically recorded and need not be transcribed.
Unl ess ot herwi se provided, the cost of the transcription of the
el ectronic recording of the testinony shall be paid by the requesting
party.

(b) Any party may request that all of the testinony adduced at
t he hearing be taken by a court reporter. The request shall be nade
prior to the date of the hearing and shall be within the sole
di scretion of the hearings exam ner to grant or deny. The transcript
of the proceeding shall constitute the official record of the
testi nony adduced at the hearing, and shall remain in the possession
of the hearings exam ner or comm ssion. The cost of the transcript
shall be paid for by the requesting party. |If a party desires a copy
of the transcript for the party's personal use, the requesting party
shall pay the cost of a copy of that transcript.

(c) The hearings exam ner shall make the el ectronic recording
of the testinony available to the parties for use in preparing
exceptions to a proposed decision or recommended deci sion.

(d) If judicial reviewis requested, the conmm ssion shal
cause a transcript of the hearing to be prepared if requested as part
of the record on appeal. |If a party desires a copy of the transcript
for their personal use, the requesting party shall pay the cost of a
copy of that transcript.

(e) Unless the comm ssion has been notified in witing of a
party's request for judicial reviewwithin the time permtted for
requesting the review, the conm ssion, after the tinme for requesting
judicial review has passed, may destroy the electronically recorded
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testinmony. A transcript need not be prepared unl ess expressly
requested and paid for by the requesting party. [Eff 12/31/90]
(Auth: HRS 8891-2, 368-3) (Inmp: HRS §891-2, 368-3)

8§12-46-44 Record of hearing. (a) The record shall consist of
t he foll ow ng:

(1) Al pleadings, notions, nenoranda and intermedi ate

rul ings;

(2) All evidence received or considered, including wthout
limtation, oral testinony, exhibits, and matters
officially noted by the comm ssion or hearings exam ner;

(3) Al offers of proof and rulings thereon;

(4) Al proposed findings and exceptions;

(5) The proposed decision of the hearings exam ner who
presi ded at the hearing; and

(6) The investigatory report shall not be nade part of the
record or disclosed to the hearings exan ner unless the
report has been provided to the respondent and introduced
at the hearing pursuant to section 12-46-41.

(b) Unless the comm ssion has been notified in witing of a
party's request for judicial reviewwithin the time permtted for
requesting judicial review, the comm ssion, after the time for
requesting judicial review has passed, may cause exhibits to be
returned to the party introducing the exhibits or if the party does
not wish their return, order the disposal or destruction of the
exhi bits. [Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (Inp: HRS 8891-
2, 91-9, 368-3)

812-46-45 Notice of hearing. Unless otherw se provided by
statute or the parties, all parties shall be given witten notice of
the hearing at |least fifteen days before the hearing. The notice
shal | include:

(1) The date, tine, place, and nature of hearing;

(2) The legal authority under which the hearing is to be held;

(3) The particular sections of HRS and rules involved; and

(4) A short and conci se statenment of the issues involved and

the facts giving rise to the petition. Attachnent of a
copy of the conplaint to the hearing notice satisfies this
requirenment.
The notice shall further apprise each party of the party's right to
retain | egal counsel if so desired. [Eff 12/31/90] (Auth: HRS §891-
2, 368-3) (Inmp: HRS 8891-9, 91-9.5, 368-3)

812-46-46 Hearings. All hearings shall be conducted pursuant
to chapter 91, HRS, and this chapter. A hearing shall take place no
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| ater than one hundred eighty days after the appointment of the

heari ngs exam ner except as may be extended by the comm ssion for
good cause. All hearings shall be heard before a duly designated
hearings exam ner. All parties shall be afforded full opportunity to
present evidence and argunment on all issues involved. The hearing
shall be at the tinme and place set forth in the notice of hearing,

but at that tinme and place may be continued fromday to day or
adjourned to a later day or to a different place w thout notice other
t han the announcenent thereof at the hearing. The hearings exani ner,
if there is no dispute as to the facts involved in a particul ar
matter, may permt the parties to proceed by nenoranda of lawin lieu
of a hearing unless the procedure would unduly burden any party or is
ot herwi se not conducive to the ends of justice. [Eff 12/31/90]

(Aut h: HRS 8891-2, 368-3) (Ilnmp: HRS §891-9, 92-16, 368-3)

8§12-46-47 Procedure at hearing. Unless otherw se stipul ated by
the parties, which stipulation is approved by the hearings exam ner,
all hearings shall proceed as foll ows:

(1) The parties shall have the opportunity to nmake opening
statenments before any evidence is presented, unless they
wai ve the opportunity. The opening statenment shall be
heard in the foll ow ng order:

(A) Conpl ainant's opening statenent; and

(B) Respondent's opening statenent, unless respondent
chooses to reserve sanme until after presentation of
petitioner's evidence;

(2) The conplainant's evidence shall be presented first, and
shall be followed by the presentation of evidence in
support of respondent's case;

(3) After presentation of the evidence in support of their
respective cases, the parties shall have the opportunity
to introduce rebuttal evidence. Rebuttal evidence shall
be introduced in the sane order as was followed with
respect to the introduction of evidence in support of
their respective cases;

(4) Each witness shall be exam ned first by the party calling
the witness before cross-exam nation by the opposing
party;

(5) After all evidence, including rebuttal evidence, has been
presented, the parties shall have the opportunity to make
final argument. Final argunent shall proceed as foll ows:
(A) Conplainant's final argunment;

(B) Respondent's final argunment; and
(C) Conplainant's final argunment in rebuttal which shall
be limted to countering matters raised in
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respondent’'s final argunent; and
(6) The hearing shall be deenmed cl osed after conpl etion of al

final argunments or upon filing of all permtted nenoranda
and ot her post hearing subm ssions or upon the expiration
of the time allowed for filing subm ssions, unless the
time is extended, or upon the conpletion of taking further
evi dence pursuant to section 12-46-49, whichever is |ater.
[Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (Inp: HRS §891-2,
368- 3)

812-46-48 Motion to dismss. (a) After all evidence has been
presented by conplainant in support of conplaint, the respondent may
nove for the hearings exam ner for an order denying or dismssing the
conplaint or for simlar affirmative relief.

(b) If the notion is denied or taken under advisenent,
respondent shall have the right to continue with the proceedi ng as
fully as if the nmotion had never been made.

[Eff 12/31/90] (Auth: HRS 8891-2, 368-3) (Ilnp: HRS 8891-2, 368-3)

8§12-46-49 Taking of further evidence. At any time prior to
the filing of the hearings exam ner's proposed decision, the hearings
exam ner may, w thout suggestion or upon notion for good cause shown,
reopen a hearing for the purpose of taking further evidence. The
reopeni ng shall be at the sole discretion of the hearings exam ner.
Further evidence may be taken either through oral hearing or by
certification of questions to the parties. [Eff 12/31/90] (Auth:
HRS 8§891-2, 368-3) (Inp: HRS §891-2, 368-3)

812-46-50 Proposed findings of fact and concl usi ons of | aw.
(a) The parties, upon first obtaining the perm ssion of the hearings
exam ner, may file and serve upon all other parties to the proceeding
written proposed findings of fact and conclusions of |aw together
with the reasons therefor, within fifteen days after the close of the
heari ng, which, wherever possible, shall contain specific references
to the record and shall state the authorities relied upon. Proposed
findings of fact and conclusions of |aw that find an unl awf ul
di scrimnatory practice shall include a proposed renedy.

(b) The grant of perm ssion shall be at the sole discretion of
t he hearings examner. [Eff 12/31/90] (Auth: HRS §891-2, 368-3)
(I'np: HRS 8891-2, 91-12, 368-3)

8§12-46-51 Proposed decision. The hearings examner, within
sixty days or as may be extended by the comm ssion after the cl ose of
the hearing, shall file with the comm ssion a decision together wth
separate findings of fact, conclusions of law, and shall include a
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remedy when there is a finding of an unlawful discrimnatory
practice. Any order recommended by the hearings exam ner shall be
based upon the whole record and supported by the reliable probative
and substantial evidence, including facts of which the hearings

exam ner properly took judicial notice. [Eff 12/ 31/90] (Auth: HRS
§891-2, 368-3, 368-14) (Inp: HRS §891-11, 91-12, 368-3, 368-14)

8§12-46-52 Service of proposed decision. The conmm ssion shal
cause a copy of the decision, including therein findings of fact,
concl usions of |law, and any recommended order, to be served upon each
party by personal service or by registered or certified mail, return
recei pt requested. Service of the proposed decision shall be deened
conplete upon its mailing to the party's |ast known address. [Eff
12/31/90] (Auth: HRS 8891-2, 368-3, 368-14) (Inp: HRS 8891-11, 368-3,
368-14)

812-46-53 Decision, exceptions. Any party adversely affected
by the hearings examner's decision within fifteen days after the
recei pt of a copy of the decision, may file with the hearings
exam ner written exceptions to the whole or any part of the decision
and request review by the comm ssion. Each witten exception shal
specify the portions of the record and authorities relied upon to
sustain each point. A copy of the witten exceptions shall be served
by the party so excepting upon each party to the proceeding. Unless
the time has been extended, no witten exceptions shall be filed or
accepted for filing after the tinme specified, except by |eave of the
comm ssion for good cause shown. [Eff 12/31/90] (Auth: HRS §891- 2,
368-3, 368-14) (Inp: HRS 8891-11, 368-3, 368-14)

812-46-54 Statenment in support of decision. Any party nmay
file with the hearings exam ner and serve upon all other parties a
statenment in support of the decision within fifteen days after
recei pt of a copy of the witten exceptions. [Eff 12/31/90]
(Auth: HRS 8§891-2, 368-3, 368-14) (Ilnp: HRS 8§891-11, 368-3, 368-14)

8§12-46-55 Transmttal to comm ssion. The hearings exam ner
shall transmt to the comm ssion the entire record together with the
decision, any tinely filed exceptions, and any tinely filed statenent
in support. [Eff 12/31/90] (Auth: HRS 8891-2, 368-3, 368-14) (I np:
HRS §891-11, 368-3, 368-14)

8§12-46-56 Argunment on witten exceptions. \Wenever witten
exceptions have been tinely filed and a party has requested the
opportunity to present oral argunment, all parties to the proceedi ngs
shal | be afforded the opportunity to present oral argunent to the
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conm ssi on concerning the decision. The comm ssion shall personally
consi der the whole record or portions of the record as may have been
cited by the parties either in support of or in opposition to the
decision. All parties shall be served with notice of the tinme and

pl ace of argunent at |east five days prior to the time for argunent.
The comm ssion shall issue a witten final decision and order, either
adopting, nodifying, or reversing, in whole or in part, the hearings
exam ner's decision in conplaints alleging violations of chapters
368, 378, or 489, HRS, within a reasonable tine after argunent has
been heard. The conmm ssion shall issue a witten final decision and
order in conplaints alleging violations of chapter 515, HRS, within
one year of the date of the filing of the conplaint, unless the

conm ssion finds it inpracticable to do so. |In conplaints alleging
vi ol ati ons of chapter 515, HRS, conpl ainants and respondents shall be
provided with witten notice if the conmm ssion cannot issue a witten
final decision and order within one year of the date of the filing of
the conplaint. [Eff 12/31/90; am 11/4/93] (Auth: HRS 8891-2, 368-
3, 368-14) (Inp: HRS 8891-11, 368-3, 368-14, 515-9)

8§12-46-57 No written exceptions. Wen no witten exceptions
have been filed, the conm ssion, in conplaints alleging violations of
chapters 368, 378, or 489, HRS, shall issue a witten final decision
and order, either adopting or nodifying or reversing, in whole or in
part, the hearings exanmi ner's decision, within a reasonable tinme
after the hearings exam ner's decision has been filed. The
comm ssion shall issue a witten final decision and order in
conplaints alleging violations of chapter 515, HRS, within one year
of the date of the filing of the conplaint, unless the conm ssion
finds it inpracticable to do so. |In conplaints alleging violations
of chapter 515, HRS, conpl ai nants and respondents shall be provided
written notice if the conm ssion cannot issue a witten fina

deci sion and order within one year of the date of the filing of the
conplaint. The conmm ssion shall state with specificity in the final
deci sion the reasons for any nodification or reversal, in whole or in

part, of the hearings exam ner's decision. [Eff 12/31/90; am
11/4/93] (Auth: HRS 8891-2, 368-3, 368-14) (Inp: HRS 8891-11,
368-3, 368-14, 515-9)

8§12-46-58 Savings clause. |If any provision of these rules, or
the application thereof to any person or circunstance is held
invalid, the invalidity does not affect other provisions or
applications of these rules which can be given effect w thout the
invalid provision or application, and to this end the provisions of
these rules are severable. [Eff 12/31/90] (Auth: HRS 8368-3) (Inp:
HRS §358- 3)
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SUBCHAPTER 2
DECLARATORY RELI EF

8§12-46-61 Contents of petition for declaratory relief. The
conmm ssion's executive director or any interested person nmay petition
the comm ssion for a declaratory ruling as to the applicability of
any HRS provision or of any rule adopted by the commi ssion to a
factual situation. Each petition shall state concisely and with
particularity the facts giving rise to the petition, including the
petitioner's interest, reasons for filing the petition, and the nanes
of any potential respondents, the provision or rule in question, the
i ssues raised, and petitioner's position or contentions with respect
thereto. [Eff 12/31/90] (Auth: HRS 8891-8, 368-3) (Inp: HRS 8§891-8,
368- 3)

8§12-46-62 Menorandum of authorities in support of petition.
Petitioner shall also file, together with any petition for
declaratory relief and at the tinme the petition is filed, a
menor andum of authorities in support of the petition which shall
contain a full discussion of the reasons, including |egal
authorities, supportive of the petitioner's position. [Eff 12/31/90]
(Auth: HRS 8891-8, 368-3) (Inp: HRS §891-8, 368-3)

812-46-63 Disposition of petition. (a) The comm ssion, as
expeditiously as possible after the filing of a petition for
declaratory relief, may refuse to consider any petition for
declaratory relief. Wthout limting the generality of the
foregoing, the comm ssion nmay refuse consi derati on where:

(1) The petition fails to substantively conformw th section
12-46-61 or is not supported by a menmorandum of
authorities in support of the petition;

(2) The petition is frivol ous;

(3) The matter is not within the jurisdiction of the
conm ssi on;

(4) The petition is based on hypothetical or speculative facts
of either liability or damages; or

(5) There is a genuine controversy of material fact, the
resolution of which is necessary before any order or
decl aratory relief nmay issue.

(6) There is any other reason justifying denial of the
petition.

(b) Wth respect to each petition to be considered, and as

expeditiously as possible, the comi ssion shall:

(1) Summarily, and in witing, deny the petition, setting
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forth the reasons for the denial and advise petitioner of
the right to request reconsideration or judicial relief or
grant the relief sought either as prayed for or as
nodi fied by the comm ssion, setting forth the reasons
t herefor and advise respondent, if any, of the right to
request reconsideration or judicial relief;

(2) Set the petition for argunment before the conm ssion in
accordance with this subchapter; or

(3) At its sole discretion, assign the petition to the
heari ngs exam ner for further proceedings in accordance
with this subchapter. [Eff 12/31/90] (Auth: HRS §891- 8,
368-3) (Inp: HRS §891-8, 368-3)

812-46-64 Parties. Unless a petition has been sunmmarily
di sposed of pursuant to section 12-46-63, in all petitions for
decl aratory relief where the comm ssion's executive director is not
the petitioner, the executive director shall be made a party
respondent to the proceedings and shall be served accordingly. [Eff
12/ 31/90] (Auth: HRS 8891-8, 368-3) (Ilnp: HRS 8§891-8, 368-3)

812-46-65 Menorandum in opposition. Each respondent, within
fifteen days after the receipt of the petition, my file and serve
upon the petitioner a nmenorandum in opposition stating concisely and
fully the respondent's position or contentions and reasons, including
| egal authorities. [Eff 12/31/90] (Auth: HRS 8891-8, 368-3) (I np:
HRS §891-8, 368-3)

812-46-66 Intervention and intervenor's nmenorandum of
authorities. Unless the petition has been summarily di sposed of
pursuant to section 12-46-65 and subject to section 12-46-25, any
i nterested person may request intervention in a proceeding for
declaratory relief. Any person permtted to intervene in a
proceedi ng for declaratory relief may file and serve upon petitioner,
a menorandum of authorities which shall state concisely and fully the
intervenor's position or contentions and reasons, including |egal
authorities.

The comm ssion's executive director shall be deened a party
wi t hout the necessity of formal intervention.

[Eff 12/31/90] (Auth: HRS 8891-8, 368-3) (Inp: HRS 8891-8, 368-3)

812-46-67 Request for additional facts or suppl enental
menorandum  The comm ssion or the hearings exam ner at any tine may
request of the petitioner or any party, a statenent of additional
facts or a nenorandum the purpose of which is to clarify a specific
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factual issue, position, contention, or issue provided the request
shall aid the comm ssion in effectuating the ends of justice, or in
achieving its purposes, and shall not unduly delay the proceedi ngs or
hi nder, harass, or unreasonably prejudice any part. [Eff 12/31/90]
(Aut h: HRS 8891-8, 26-9) (Inp: HRS 8891-8, 26-9)

812-46-68 Notice of argunent. All parties shall be given
witten notice of the hearing of argunent at |east fifteen days
before the time of the argunment. The notice shall include:

(1) The date, tinme, place, and nature of the argunent;

(2) The legal authority under which the argunent is to be

hear d;

(3) Particular sections of the statutes and rules involved;

and

(4) A short and concise statenent of issues involved, the

basic facts giving rise to the petition.
The notice shall further apprise each party of their right to retain
| egal counsel if so desired. [Eff 12/31/90] (Auth: HRS §8891-8, 368-
3) (Inp: HRS 8891-8, 91-9, 91-9.5, 368-3)

8§12-46-69 Argunment. Argunent shall be heard either before the
conmm ssion or a hearings exam ner duly designated. All parties shal
be afforded full opportunity to present argunment on all issues
i nvol ved. The argunment shall be at the time and place set forth in
the notice of argunment but at that tinme and place may be conti nued
fromday to day and adjourned to a later day or to a different place
wi t hout notice other than the announcenment thereof at the hearing.
[Eff 12/31/90] (Auth: HRS 8891-8, 368-3) (Inp: HRS 8891-8, 91-9, 368-
3)

812-46-70 Material issue of fact, public interest. |If, at any
time, it appears that there exists a genuine controversy of materi al
fact the resolution of which is necessary before any order of
decl aratory relief may issue, or that the petition raises issues of
public concern and interest that a proceeding for rule relief would
nore fairly and effectively aid the comm ssion in achieving its
pur poses and goals and protect that public concern or interest, the
comm ssi on or hearings exam ner may:

(1) Wthout suggestion or on nmotion of any party disnm ss the
petition for declaratory relief and allow sane to be
refiled as a conplaint or petition for hearing or rule
relief;

(2) Convert the proceeding to one of hearing or rule relief
and proceed thereafter as if the conplaint or petition had
been brought originally for hearing or rule relief. |If
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the proceeding is converted to a proceeding for hearing
relief, the issues may be restricted to those materi al
facts in issue. [Eff 12/31/90] (Auth: HRS 8891-8, 368-3)
(I'np: HRS 8891-8, 368-3)

812-46-71 Proposed findings of fact and concl usi ons of | aw.
(a) The parties, upon first obtaining the perm ssion of the
conmm ssion or hearings examner, may file and serve upon all other
parties to the proceeding, witten proposed findings of fact and
concl usions of |law together with the reasons therefor within fifteen
days after the close of the argunment or subm ssion of requested or
permtted nmenoranda, whichever is |ater. The subm ssion, wherever
possi bl e, shall contain specific references to the record and shal
state the authorities relied upon.

(b) Any grant of perm ssion shall be at the sole discretion of
the comm ssion or hearings exanm ner. \Wen the argunment has been
conducted by a hearings exam ner, the parties shall not, under any
circunstances, file proposed findings of fact and conclusions of |aw
with the comm ssion. [Eff 12/31/90] (Auth: HRS 8891-8, 368-3) (Inp:
HRS §891-8, 91-12, 368-3)

812-46-72 Comm ssion's decision. (a) Wen the argunent has
been hel d before the conm ssion, the conm ssion, as expeditiously as
possi ble after the close of the argunent or subm ssion of al
permtted or requested nenoranda, whichever is later, shall issue its
final decision and order.

(b) When the petition has been contested, and the conm ssion's
deci sion and order is adverse to any party, the commi ssion shall also
i ssue and serve upon each party to the proceeding, together with its
final decision and order, separate findings of fact and concl usions
of | aw.

(c) Al final decisions and orders and any findings of fact
and concl usions of |law issued by the comm ssion shall be based upon
the whole record and supported by reliable probative and substanti al
evi dence, including those facts on which the conm ssion properly took
judicial notice. [Eff 12/31/90] (Auth: HRS 8§891-8, 368-3) (Inp: HRS
8§891-8, 91-12, 368-3)

8§12-46-73 Hearing Exam ner's Decision. (a) Wen the argunent
has been held before a hearings exam ner, the hearings exam ner, as
expeditiously as possible after the close of the argunent or
subm ssion of all requested or permtted nenoranda, whichever is
| ater, shall file with the conm ssion the hearings exam ner's
deci si on and any proposed order.

(b) VWhen the petition has been contested and the decision and
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order is adverse to any party, the hearings exam ner shall file with
t he deci sion and order separate findings of fact and concl usions of
I aw.

(c) The decision, findings of fact, conclusions of |law, and
any order proposed by the hearings exam ner shall be based upon the
whol e record and supported by the reliable, probative, and
substanti al evidence, including those facts of which the hearings
exam ner properly took official notice.

(d) The hearings exam ner shall serve a copy of the decision
and any proposed order, together with any findings of fact and
concl usions of |aw upon each party by personal service or by
registered or certified mail, return receipt requested. Where notice
of the argument has been served by publication and the party so
served has failed to appear at the argunent, service of the decision
is conplete upon its mailing to the party at the party's |ast known
address. [Eff 12/31/90] (Auth: HRS 8891-8, 368-3) (Ilnp: HRS §891-8,
91-11, 368-3)

812-46-74 Comm ssion's action on proposed decisions.(a) \Were
the petition has been contested, any party adversely affected by the
heari ngs exam ner's decision within fifteen days after the receipt of
a copy of the decision, may file with the conm ssion witten
exceptions to the whole or any part of the decision and request
review by the comm ssion. Each witten exception shall specify the
portions of the record and authorities relied upon to sustain each
point. A copy of the witten exceptions shall be served by the party
So excepting upon each party to the proceeding, and upon the hearings
exam ner. Unless the tine has been extended, no witten exceptions
shall be filed or accepted for filing after the tinme specified,
except by | eave of the conm ssion for good cause shown.

(b) Where the petition has been contested and witten
exceptions filed, any party may file and serve upon all other parties
and the hearings exam ner a statenment in support of the decision
within fifteen days after receipt of a copy of the witten
excepti ons.

(c) Where the petition has been contested and whenever written
exceptions have been tinely filed, all parties to the proceedi ngs
shall be afforded the opportunity to present oral argunent to the
conm ssi on concerning the proposed decision. The conm ssion shal
personal |y consider the whole record or portions of the record as may
have been cited by the parties either in support or in opposition to
the decision. All parties shall be served with notice of the tine
and place of argunment at |east five days prior to the time for
argument. Wthin a reasonable time after argunent has been heard,
the comm ssion shall issue a final decision and order, either
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affirm ng, nodifying, or reversing, in whole or in part, the hearing
exam ner's deci sion.

(d) Where the petition has not been contested, or if no
written exceptions have been filed, the comnm ssion, within a
reasonable time after the hearings exanm ner's decision has been
filed, shall issue a witten final decision and order, either
adopting nmodifying, or reversing, in whole or in part, the hearings
exam ner's proposed decision. The conm ssion shall state with
specificity in the final decision the reasons for any nodification or
reversal, in whole or in part, of the hearings exam ner's proposed
decision. [Eff 12/31/90] (Auth: HRS §891-8, 368-3) (Inp: HRS 8§891-8,
91-11, 91-12, 368-3)

812-46-75 Order, effect. Any decision and order of declaratory
relief, whether granting or denying the petition, shall have the sane
force and effect as other decisions and orders issued by the
conm ssion. [Eff 12/31/90] (Auth: HRS 8891-8, 368-3) (Inp: HRS 8§891-
8, 368-3)

SUBCHAPTER 3
RULE RELI EF

8§12-46-81 Contents of petition for rule relief. The
conm ssion's executive director or any interested person nay petition
the comm ssion for the amendnent, adoption, or repeal of a rule. The
petition for rule relief shall set forth the test of the rule to be
repeal ed, or the test of any proposed rule, the adoption of which is
bei ng sought, or the test of any existing rule, the anmendnent of
whi ch i s being sought, together with the proposed anmendnment. The
petition shall further state concisely and with particularity the
facts and circunstances giving rise to the petition, including the
petitioner's interest and reasons for filing the petition, the
necessity for the relief and the anticipated effect or inpact of the
relief, the questions or issues raised and petitioner's position or
contentions with respect thereto. [Eff 12/31/90] (Auth: HRS §891-6,
368-3) (Inp: HRS 8891-6, 368-3)

812-46-82 Disposition. (a) The conm ssion, within the tine
permtted by chapter 91, HRS, shall either deny the petition further
consideration, or initiate public rul emaki ng procedures in accordance
with this subchapter and chapter 91, HRS.

(b) Wthout limting the generality of the foregoing, the
conm ssi on may deny any petition which:
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(1) Fails to substantially conformwi th the requirenments of
section 12-46-81

(2) Discloses no sufficient reasons justifying the institution
of public rul emaki ng procedures; or

(3) Is frivolous. [Eff 12/31/90] (Auth: HRS 8891-6, 368-3)
(I'nmp: HRS §891-6, 368-3)

8§12-46-83 Notice of determ nation. The conm ssion shal
promptly notify the petitioner in witing of a determnation not to
consider the petition and shall further state the reasons therefor.
[Eff 12/31/90] (Auth: HRS 8891-6, 368-3) (Inp: HRS 8891-6, 368-3)

812-46-84 Determ nation final. Unless otherw se provided by
| aw, the petitioner shall have no right to nove the comm ssion for
reconsi deration or to seek judicial review of any determ nation.
[Eff 12/31/90] (Auth: HRS 8891-6, 368-3) (Inp: HRS 8891-6, 368-3)

812-46-85 Additional facts or supplenental nmenoranduiine
conm ssion may require the petitioner or any person or the
conm ssion's executive director to submt a statenent of additional
facts or a menorandum the purpose of which is to clarify a specific
factual issue, position, or contention which will reasonably aid the
comm ssion. [Eff 12/31/90] (Auth: HRS 8§8891-6, 368-3) (Inp: HRS
8§891-6, 368-3)

812-46-86 Public hearing. Subject to sections 91-4 and 91-17,
HRS, a public hearing shall be held for a petition for rule relief
consi dered by the comm ssion. Notice of the public hearing shall be
given at least thirty days before the public hearing is held. The
hearing shall be at the time and place set forth in the notice of
public hearing but at that tinme and place may be continued from day
to day or adjourned to a |ater day or to a different place w thout
noti ce other than the announcenent thereof at the hearing. The
comm ssion shall afford, the conm ssion's chief attorney and all
i nterested persons an opportunity to present data, their views or
argunments, orally or in witing. [Eff 12/31/90] (Auth: HRS 8891-6,
368-3) (Inp: HRS 8§891-3, 368-3)

8§12-46-87 Notice of public hearing. (a) The comm ssion shal
publish notice of the public hearing in a newspaper of general
circulation throughout the State, and which is printed and issued at
| east twice weekly. The notice shall be published once in two
consecutive weeks, and the |last published notice shall appear at
|l east thirty days prior to the hearing.

(b) The comm ssion shall further transmt, by first class
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mail, the notice to all interested persons who have tinmely requested
in witing the notice.

(c) The notice shall state the tinme, date, and place for the
public hearing and shall contain the substance of the proposed rule
change to be considered at the public hearing. [Eff 12/31/90] (Auth:
HRS 8891-6, 368-3) (Inp: HRS §891-3, 92-41, 368-3)

812-46-88 Procedure at public hearing. At the commencenent of
the public hearing the menber of the comm ssion presiding at the
public hearing shall read the notice of hearing and shall then
briefly prescribe the procedure to be followed at the public hearing.
Al'l witnesses testifying at the public hearing shall state their
name, address, and who, if anyone, the w tness represents, and other
information as the presiding nenber of the conm ssion may request.
Every witness shall be subject to questioning by nenmbers of the
conm ssion or by any other representative of the conmm ssion.
Questioning of the witnesses by other persons shall not be permtted
except when the presiding nmenber of the conm ssion expressly permts
t hat questions.

[Eff 12/31/90] (Auth: HRS 8891-6, 368-3) (Inp: HRS 8891-3, 368-3)

812-46-89 Transcript of the testinony. Testinony given at the
public hearing shall not be recorded verbati munless the comm ssion
at its sole discretion, either w thout suggestion or upon the request
of any interested party, orders otherwise. All witten docunents
shall be received and made part of the public record at the
di scretion of the comm ssion.

[Eff 12/31/90] (Auth: HRS 8891-6, 368-3) (Ilnp: HRS 8891-6, 368-3)

8§12-46-90 Decision. (a) The conm ssion shall render its
deci sion at the public hearing or at a tine, date, and place as is
announced at the public hearing. The conm ssion, upon the request of
any interested person, shall issue a concise statenent of the
principle reasons for and against its decision. In making its
deci sion, the comm ssion shall consider all witten and oral
subm ssions respecting the proposed rule relief. Unless otherw se
provided by |law, the requirenments of section 12-46-37 shall not apply
to a decision rendered pursuant to this section.

(b) Unless otherw se provided by |aw, any decision rendered
pursuant to this section shall not be subject to a notion for
reconsideration or judicial review. [Eff 12/31/90] (Auth: HRS 8891-
6, 368-3) (Inmp: HRS 8§891-3, 368-3)

812-46-91 No restriction on comm ssion. Nothing contained in
this subchapter shall be construed to prohibit or restrict the right

Page 43



of the comm ssion frominitiating its own rul emaki ng proceedi ng on
any matter, whether disclosed in any petition or not. [Eff 12/31/90]
(Auth: HRS 8891-6, 368-3) (Ilnmp: HRS §891-3, 368-3)

SUBCHAPTER 4
SEX DI SCRI M NATI ON

8§12-46-101 Ceneral provisions. (a) Chapter 378, HRS,
prohi bits any enpl oyer or other covered entity fromdiscrimnating in
enpl oynent because of sex except where sex is a bona fide
occupational qualification (BFOQ . Chapter 378, HRS, and this
subchapter apply to males and femal es alike.

(b) The principle of non-discrimnation requires that
i ndi vi dual s be considered on the basis of individual capacities and
not on the basis of any characteristics generally attributed to a
group. [Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS §8368- 3,
378-8)

8§12-46-102 Bona fide occupational qualification (BFOQ . (a)
The burden of proving that sex is a bona fide occupational
qualification (BFOQ rests upon the enployer or other covered entity
seeki ng the exception.

(b) The BFOQ exception as to sex shall be strictly and
narrowy construed. The comni ssion believes that npst jobs can be
perfornmed equally well by a male or a female, and that individual
differences rather than sex differences are the determ ning factors.

(c) An enployer or other covered entity may make an inquiry of
t he comm ssion as to whether sex is a BFOQ for a particular job. The
comm ssion shall give informal opinions in response to such
inquiries.

(d) The follow ng situations do not constitute BFOQ exceptions
to chapter 378, HRS:

(1) The refusal to hire or prompte a femal e because of her sex
based on assunptions of the conparative enpl oynent
characteristics of females in general, e.g., the
assunption that the absence or turnover rate anong females
i s higher than anong mal es; or

(2) The refusal to hire or pronote an individual based on
stereotyped characterizations of the sexes, e.g., that
mal es are | ess capable of assenbling intricate equi pnment;
that femal es are | ess capabl e of being aggressive
sal espersons; or

(3) The refusal to hire, refer, recommend, or consider for a
position, or pronote an individual because of preferences
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or sense of propriety of co-workers, the enployer, client,
or custoner; or

(4) The fact that the enployer nmay have to provide separate
facilities because of a person's sex will not justify
di scrim nati on under the BFOQ exception unless the expense
woul d clearly be unreasonabl e.

(e) The follow ng situations are recogni zed as those in which

a distinction based on sex may be a bona fide occupati onal
qual i fication:

(1) Where it is necessary for the purpose of authenticity or
genui neness, e.g., an actor to play a male role or a
femal e to nodel fem nine apparel; or

(2) Where public norals demand that one sex be given
preference over the other in performng a particular
function, e.g., a masseuse to work at a wonen's health
club; a male to work as an attendant in a man's washroom
a female to work as a fitter of fem nine apparel

(f) Enployers or other covered entities shall assign job

duti es and make ot her reasonabl e accommopdations so as to mnimze the
nunmber of jobs for which sex is a BFOQ

[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inmp: HRS 88368-3, 378-3,
378-8)

8§12-46-103 Pre-enploynment practices. (a) Enployers or other
covered entities engaged in recruiting activity shall recruit
enpl oyees of both sexes for all jobs. Enployers or other covered
entities placing advertisenents indicating any sex preference,
l[imtation, specification, or discrimnation are in violation of
chapter 378, HRS, unless sex is a BFOQ for the particular position
i nvol ved.

(b) It shall be unlawful for any publication or other nmedia to
separate listings of job openings into "nale" and "femal e"
classifications or use job titles which specify one sex.

(c) A pre-enploynent inquiry shall not ask "male---, female---
" or "M., Ms., Mss, Ms." unless the inquiry is a BFOQ [Eff
12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-2)

8§12-46- 104 Enpl oyee selection. (a) Tests of physical agility
or strength shall not be used unless the test is adm nistered
pursuant to a BFOQ. No applicant or enployee shall be refused the
opportunity to denonstrate that he or she has the requisite strength
or agility to performthe job in question.

(b) Use of height or weight standards which discrimnate
agai nst one sex or the other is unlawful unless pursuant to a BFOQ
[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-2)
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8§12-46-105 Ternms, conditions, and privil eges of enploynent.
(a) Wages shall not be related to or based on the sex of the
enpl oyees.

(b) The enployer shall not restrict one sex to certain job
classifications. The enployer shall make jobs available to al
qualified enployees in all classifications wthout regard to sex.

(c) Enployees of both sexes shall be treated equally in regard
to all training progranms, opportunities for pronotions, and fringe
benefits. [Eff 12/31/90] (Auth: HRS §8368-3, 378-8) (Ilnmp: HRS §8368-
3, 378-2)

8§12-46-106 Pregnancy, childbirth, and rel ated nedi cal
conditions; general policy. Females shall not be penalized in their
ternms or conditions of enploynment because they require tinme away from
wor k on account of disability resulting from pregnancy, childbirth,
or related nmedical conditions.
[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inmp: HRS 88368-3, 378-8)

8§12-46-107 Hiring, retention, and accommodati on of pregnant
females. (a) An enployer shall not exclude from enpl oynment a
pregnant femal e applicant because of her pregnancy.

(b) It is an unlawful discrimnatory practice to discharge a
femal e from enpl oyment or to penalize her in terns, conditions, and
privileges of enploynment because she requires tinme away from work for
disability due to and resulting from pregnancy, childbirth, or
rel ated nmedi cal conditions.

(c) An enployer shall make every reasonabl e acconmmpdation to
the needs of the female affected by disability due to and resulting
from pregnancy, childbirth, or related nmedical conditions. [Eff
12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-1, 378-2)

812-46-108 Leave due to pregnancy, childbirth, or related
medi cal conditions. (a) Disability due to and resulting from
pregnancy, childbirth, or related nedical conditions shall be
consi dered by the enployer to be justification for a |leave, with or
wi t hout pay, by the femal e enpl oyee for a reasonable period tine.
"Reasonabl e period of tine" as used in this section shall be
determ ned by the enployee's physician, with regard for the
enpl oyee's physical condition and the job requirenents.

(b) The enployer may request a doctor's certificate estimting
the length of |eave and the estimted commencenent and term nation
dates of |eave required by the enpl oyee.
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(c) A female enployee shall be reinstated to her original job
or to a position of conparable status and pay, w thout |oss of
accunul ated service credits and privileges. The enployer my
request, prior to the enployee's return, a nedical certificate from
t he enpl oyee's physician attesting to her physical condition and
approving her return to work.

(d) Chapter 378, HRS, does not require any enployer to grant
paid or unpaid child care | eave of absence. Any enployer providing
such | eaves shall do so without regard to the sex of the enployee
appl ying for such |leave. [Eff 12/31/90] (Auth: HRS §8368-3, 378-8)
(I'p: HRS 8§8368-3, 378-1, 378-2)

812-46-109 Sexual harassnent. (a) Harassnent on the basis of
sex is a violation of chapter 378, HRS. Unwel come sexual advances,
requests for sexual favors, and other verbal or physical conduct or
visual forms of harassnment of a sexual nature constitute sexua
harassnent when:

(1) Subm ssion to that conduct is nade either explicitly or

inplicitly a termor condition of an individual's
enpl oynment ; or
(2) Subm ssion to or rejection of that conduct by an
i ndividual is used as the basis for enpl oynment decisions
af fecting that individual; or
(3) That conduct has the purpose or effect of unreasonably
interfering with an individual's work performance or
creating an intimdating, hostile, or offensive working
envi ronment .

(b) In determ ning whether alleged conduct constitutes sexual
harassment, the comm ssion will |ook at the record as a whole and at
the totality of the circunstances, such as the nature of the sexua
advances and the context in which the alleged incidents occurred.

The determ nation of the legality of a particular action will be nmade
fromthe facts, on a case by case basis.

(c) An enployer shall be responsible for its acts and those of
its agents and supervisory enployees with respect to sexual
harassnent regardl ess of whether the specific acts conpl ai ned of were
aut hori zed or even forbidden, and regardl ess of whether the enpl oyer
or other covered entity knew or should have known of their
occurrence. The comm ssion will exam ne the circunstances of the
particul ar enploynent rel ationship and the job functions perfornmed by
the individual in determ ning whether an individual acted in either a
supervi sory or agency capacity.

(d) Wth respect to conduct between enpl oyees, an enpl oyer
shall be responsible for acts of sexual harassnment in the workpl ace
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where the enployer or its agents or supervisory enployees knows or
shoul d have known of the conduct and fails to take inmmedi ate and
appropriate corrective action. An enployee who has been sexually
harassed on the job by a co-worker should informthe enployer, its
agent, or supervisory enployee of the harassnment; however, an

enpl oyee's failure to give such notice may not be an affirmative
def ense.

(e) An enployer may be responsible for the acts of non-
enpl oyees, with respect to sexual harassnent of enployees at the
wor kpl ace, where the enployer knows or should have known of the
conduct and fails to take i medi ate and appropriate corrective
action. In reviewing these cases, the comnm ssion will consider the
extent of the enployer's control and any other |egal responsibility
whi ch the enployer may have with respect to the conduct of the non-
enpl oyees.

(f) Where enploynment opportunities or benefits are granted
because of an individual's subm ssion to the enployer's sexua
advances or requests for sexual favors, the enployer may be held
liable for unlawful sex discrimnation against other persons who were
qualified for but denied that enploynent opportunity or benefit.

(g) Prevention is the best tool for the elimnation of sexual
harassnent. Enployers should affirmatively raise the subject,
express strong di sapproval, devel op appropriate sanctions, inform
enpl oyees of their right to raise and how to rai se the issue of
sexual harassnent, and take any other steps necessary to prevent
sexual harassnment from occurring.

[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 8§88368-3, 378-2)

812-46-110 Enploynent agencies. (a) Enploynent agencies
shal | not:

(1) Refer or refuse to refer applicants for jobs upon the

basis of the sex of the applicant;

(2) Mintain separate application forns or separate files for
mal e and femal e jobs and job candi dates;

(3) Accept or process any job order which contains or
expresses directly or indirectly any limtation,
specification, preference, or discrimnation as to sex,
unl ess based on a BFOQ and

(4) Solicit and interview applicants on the basis of sex
unl ess sex is a BFOQ.

(b) Enploynment agencies which deal exclusively with one sex
are engaged in an unlawful discrimnatory practice, except to the
extent that those agencies limt their services to furnishing
enpl oyees for particular jobs for which sex is a BFOQ

(c) An enploynent agency that receives a job order containing
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an unl awful sex specification shall share responsibility with the
enpl oyer placing the job order if the agency fills the order know ng
that sex specification is not a BFOQ [Eff 12/31/90] (Auth: HRS
88368-3, 378-8) (Inmp: HRS §8368-3, 378-2)

812-46-111 Labor organi zations. (a) Labor organizations
shall not utilize information on applications for menbershi p which
woul d signify the sex of an applicant.

(b) It shall be an unlawful discrimnatory practice for a
| abor organi zation to indicate in any manner that an individual is
i neligible for nmenbershi p because of sex or that there are different
standards which are based on sex.

(c) Apprenticeship prograns shall be open to both sexes in al
jobs for which sex is not a BFOQ

(d) A labor organization shall represent all nmenbers fairly
wi thout regard to sex. Fenale and male nenbers shall be granted the
sane privileges, powers, rights, duties, and responsibilities.

(e) Labor organizations maintaining union hiring halls shall
be bound by the rules applicable to enploynent agencies in section
12-46-110. [Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS
8§8368-3, 378-2)
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SUBCHAPTER 5
MARI TAL STATUS DI SCRI M NATI ON

8§12-46-121 Ceneral policy. Chapter 378, HRS, prohibits any
enpl oyer or other covered entity fromdiscrimnating in enploynent
because of the individual's marital status. Chapter 378, HRS, and
policies apply to males and femal es alike.
[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-8)

812-46-122 Bona fide occupational qualification (BFOQ . The
BFOQ exception as to marital status shall be strictly and narrowy
construed. The burden of proving that marital status is a BFOQ rests
upon the enpl oyer or other covered entity seeking to rely on the
exception. The determ nation of the legality of an alleged BFOQ wi ||
be made from an exam nation of the enployer's business requirenents
and the totality of the circunstances, on a case by case basis. [Eff
12/ 31/90] (Auth: HRS 88368-3, 378-8) (Inmp: HRS 8§8368-3, 378-3)

8§12-46-123 Pre-enploynment practices and policies. (a) An
enpl oyer or other covered entity placing a help wanted adverti senment
indicating any marital status preference, limtation, or
specification may request an advisory determ nation fromthe
commi ssion as to whether it is a violation of the statute. The
conm ssion shall give informal opinions in response to such requests.

(b) A pre-enploynment inquiry or application shall not ask:

(1) WM., Ms., Mss, M., or

(2) Single, married, divorced, w dowed, separated, etc.; or

(3) Nanme and ages of spouse and children; or

(4) Spouse's place of enploynent.

(c) An applicant may be asked whet her he or she has used
anot her nanme in order that the applicant's past work record may be
checked. [Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-
3, 378-2)

8§12-46-124 Enpl oyee selection. An enploynment decision shal
not be based on an individual's marital status.
[Ef f 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-2)

812-46-125 Terms, conditions, and privil eges of enploynent.
(a) It shall be unlawful for an enployer or other covered entity to
di scrimnate on the basis of marital status with regard to wages, job
duties, fringe benefits, or other ternms, conditions, and privil eges
of enpl oyment.

(b) It is violation of chapter 378, HRS, for an enpl oyer to:
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(1) Gve different fringe benefits to married enpl oyees as
opposed to single enployees; or
(2) Make available fringe benefits for wives of male enpl oyees
whi ch are not nmade available to single femal e enpl oyees;
or
(3) Make avail able fringe benefits for the husbands of female
enpl oyees which are not neke available to single male
enpl oyees; or
(4) To condition fringe benefits upon whet her an enpl oyee is
"head of househol d”, "principal wage earner", "secondary
wage earner", or other sim|lar status.
(c) Married and single enpl oyees shall have equal access to
all training prograns and opportunities for pronotion.
[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-2)

8§812-46-127 to 12-46-130 (Reserved)
SUBCHAPTER 6
AGE DI SCRI M NATI ON

812-46-131 General policy. Chapter 378, HRS, prohibits any
enpl oyer or other covered entity fromdiscrimnating in enploynment
because of a person's age, except where age is a bona fide
occupational qualification (BFOQ . [Eff 12/31/90] (Auth: HRS 88368-
3, 378-8) (Inmp: HRS 88368-3, 378-2, 378-3)

8§12-46-132 Bona fide occupational qualification (BFOQ . (a)
Whet her occupational qualifications will be deened to be "bona fide"
to a specific job and "reasonably necessary to the normal operation
of the particul ar business" shall be determ ned on the basis of al
the pertinent facts surrounding each particular situation. This
concept of a BFOQ shall have |limted scope and application, and shal
be narrow y construed.
(b) An enployer or other covered entity asserting a BFOQ
def ense has the burden of proving that:
(1) The age |limt is reasonably necessary to the essence of
t he business; and either
(2) All or substantially all individuals excluded fromthe job
involved are in fact disqualified; or
(3) Sonme of the individuals so excluded possess a
disqualifying trait that cannot be ascertai ned except by
reference to age.
| f the enpl oyer or other covered entity's objective in asserting a
BFOQ is the goal of public safety, the enployer or covered entity
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shal |l prove that the chall enged practice does in fact effectuate that
goal and that there is no acceptable alternative which would better
advance it or equally advance it with |less discrimnatory inpact.

(c) An age requirenment specified by law, rule, or regul ation,
shal | be considered a BFOQ where the requirenment is related to the
wor k which the enpl oyee nmust perform [Eff 12/31/90] (Auth: HRS
8§8368-3, 378-8) (Inmp: HRS §8368-3, 378-3)

8§12-46-133 Pre-enploynment practices. (a) Where an enpl oyer or
ot her covered entity, as a part of its recruitnent process,
advertises job openings through the nedia, enploynent agencies,
posting of notices, or through other means, it is discrimnation on
the basis of age for the enployer to express or cause to be expressed
a preference for individuals of a particular age or range of ages
unl ess there is a BFOQ for the position. Phrases such as "young",
"col |l ege student™, "girl", "boy", "recent college graduate", "retired
person", suppl ement your pension”, or others of a simlar nature are
prohi bited unless there is a BFOQ for the position.

(b) No newspaper or other publication published within the
State shall accept, publish, print, or otherwi se cause to be
advertised any notice of an enploynent opportunity from an enpl oyer
or other covered entity containing any indication of a preference,
limtation, or specification based on age, unless the newspaper of
publ i cation has obtained the approval of the departnent indicating
that the preference, limtation, or specification is a BFOQ

(c) Any pre-enploynment inquiry in connection with prospective
enpl oynment whi ch expresses directly or indirectly any limtation,
specification, or discrimnation as to age shall be unlawful unless
based on a BFOQ  An applicant shall not be:

(1) Asked his or her age or date of birth; or

(2) Required to produce proof of age in the formof a birth

certificate or baptismal record.

(d) Nothing in subsection (c) shall be construed to prohibit:

(1) Any inquiry as to whether or not the applicant neets the

M ni mum age requirenment set by statute or rule. |If the
applicant is under eighteen years of age, the enployer may
require proof of age in the formof an enpl oynent
certificate or certificate of age; or

(2) An enployer, after an applicant has been hired, to inquire

as to the applicant's age where those inquiries serve

| egiti mate record-keepi ng purposes.

[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inmp: HRS
§8368-3, 378-2)

812-46-134 Enployee selection. (a) It is unlawful for an
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enpl oyer or other covered entity to discrimnate in enploynment by

gi ving preference because of age. Thus, if two people of different
ages apply for the sanme position, the enployer or other covered
entity may not lawfully turn down either one on the basis of age but
shal |l make the decision on the basis of sonme other factor.

(b) Nothing in this section shall be construed to preclude an
enpl oyer from selecting fromanong all applicants an individual who
is in fact better qualified for a position over one who is |ess
qualified or fromhiring an individual on the basis of experience and
training superior to other applicants. [Eff 12/31/90] (Auth: HRS
8§8368-3, 378-3) (Inmp: HRS §8368-3, 378-2)

812-46-135 Physical or nedical exam nation of applicants and
enpl oyees. It is discrimnation on the basis of age for any enployer
or other covered entity to require an applicant or enployee who is
within a certain age group to undergo a physical or nedical
exam nation to determ ne whether or not the applicant or enployee
meets the job-rel ated physical or nedical standards when the
exam nations are not required of all applicants or enployees. [Eff
12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-2)

812-46-136 Bona fide enpl oyee benefit plan. An enployer nmay
observe the ternms of any bona fide enployee benefit plan, such as a
retirenment, pension, or insurance plan, which is not a subterfuge to
evade the purposes of chapter 378, HRS, in regards to age
di scrim nation. However, no benefit plan shall be used as a reason
for not hiring or for term nating any individual on the basis of age.
[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-8)

812-46-137 Prohibition of mandatory retirenment. (a) Before
April 30, 1984, nothing in chapter 378, HRS, was deened to affect the
operation of the ternms or conditions of any bona fide retirenent,
pensi on, enpl oyee benefit, or insurance plan. This authorized
involuntary retirenent regardl ess of age provided that the retirenent
is pursuant to the terns of a bona fide retirenment or pension plan.
The involuntary retirenment provision had to be contained in a bona
fide pension or retirenent plan and be required by the terns of the
pl an and not be optional.

(b) Effective April 30, 1984, section 378-3(4), HRS, prohibits
mandat ory retirement by nodi fying the exception for bona fide pension
and retirenent plans. To allow time for the adjustnment of existing
col | ective bargai ning agreenents and other retirenment and pension
systens, section 378-3(4), HRS, provides a grace period of up to two
years ending April 30, 1986, or until the term nation of the plan or
agreenent, whichever occurs first.
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(c) It is not the intent of Act 85, SLH 1984, to require other
changes in a bargai ning agreenent or retirenent and pension plan. An
enpl oyer or other covered entity is not required to provide benefits
whi ch were not provided prior to the renoval of mandatory retirenment
provi sions from an enpl oyee retirenent or pension plan.

(d) It shall not be unlawful for a plan to permt individuals
to elect early retirement at a specified age at their own option.

Nor is it unlawful for a plan to require early retirement for reasons
ot her than age. [Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS
8§8368-3, 378-3)

812-46-138 Bona fide seniority systens. (a) It shall not be
unl awful for an enployer or other covered entity to observe the terns
of a bona fide seniority systemwhich is not a subterfuge to evade
t he purposes of chapter 378, HRS.

(b) A seniority system which gives those with | onger service
| esser rights and results in discharge or |less favored treatnment to
those in certain age groups, depending upon the circunstances, may be
a "subterfuge to evade the purposes” of chapter 378, HRS.

(c) Though a seniority system nmay be qualified by such factors
as nerit, capacity, or ability, any bona fide seniority system shall
be based upon length of service as the primary criterion for the
equi tabl e allocation of avail abl e enpl oynent opportunities and
prerogatives anong younger and ol der workers.

(d) Unless the essential terms and conditions of an all eged
seniority system have been communicated to the affected enpl oyees and
can be shown to be applied uniformy to all of those affected,
regardl ess of age, it will not be considered a bona fide seniority
systemw thin the neaning of chapter 378, HRS. [Eff 12/31/90] (Auth:
HRS 8§8368-3, 378-8) (Inp: HRS 88368-3, 378-2)

8§12-46-139 Reduction in force. Any reduction in work force
t hat causes a whol esal e di scharge of ol der workers for no apparent
rational reason other than age is a violation of chapter 378, HRS.
An enpl oyer may not justify such a reduction on the basis that ol der
enpl oyees are paid nore than younger enployees. [Eff 12/31/90] (Auth:
HRS §8368-3, 378-8) (Inp: HRS 8§88368-3, 378-2)

SUBCHAPTER 7
RELI G OUS DI SCRI M NATI ON
8§12-46- 151 Ceneral policies. Chapter 378, HRS, prohibits any

enpl oyer or other covered entity fromdiscrimnating in enploynent
because of a person's religion. This subchapter serves as a standard
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for determ ning whet her enploynent policies concerning an enpl oyee's
religious belief conformw th the basic purposes of chapter 378, HRS.
The comm ssion shall review each case on an individual basis in an
effort to seek an equitable application of this subchapter to the
variety of situations which arise due to the varied religious
practices of the people of this State. [Eff 12/31/90] (Auth: HRS
8§8368-3, 378-8) (Inmp: HRS §8378-3, 378-8)

8§12-46-152 Pre-enploynment practices. (a) It is a violation
of chapter 378, HRS, for an enpl oyer or other covered entity to:

(1) Ask about an applicant's religious affiliation;

(2) Ask if an applicant attends religious services or a house

of worship; or

(3) Ask an applicant any questions that m ght indicate or

identify that person's religious denom nation or
practi ces.

(b) An enployer shall justify by business necessity, inquiries
concerning availability. Enployers who have a legitimte interest in
knowi ng the availability of their applicants prior to selection,
shal | consider procedures which would serve this interest wthout
excl udi ng persons whose religious practices need accommodation. For
exanpl e, an enployer may ask: "Apart from absences for religious
observances, will you be available for work at the follow ng tinmes?"
After a position is offered, the enployer may inquire into the need
for a religious accommodation, if any, and determ ne whether an
accommodation is possible in accordance with this subchapter.

(c) When a test or other selection procedure is scheduled at a
ti me when an enpl oyee or prospective enpl oyee cannot attend because
of his or her religious practices, the enployer or other covered
entity shall accommpdate the enployee or prospective enpl oyee unl ess
undue hardship would result.

[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-2)

812-46-153 Enpl oyee selection. (a) An enployer shall not
permt an applicant's religion or the need for religious
accommodation to affect in any way its decision to hire the
applicant, unless the enpl oyer can denonstrate that it cannot
reasonably accommpdate the applicant's religious practices wthout
undue har dshi p.

(b) It shall be prima facie evidence that the need for
religious accommodation influenced a decision to reject an applicant
when:

(1) Prior to selection, the enployer elicits information which

woul d determ ne an applicant's need for a religious
accommodat i on;
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(2) This procedure is not justified by business necessity; and
(3) The enployer rejects a qualified applicant after the
enpl oyer has determ ned the applicant's need for
acconmodat i on.
The burden is then on the enployer to denonstrate that factors other
t han need for an accommmodati on were the reasons for rejecting the
qual ified applicant, or that reasonabl e accommodati on wi thout undue
hardshi p was not possi bl e. [Eff 12/31/90] (Auth: HRS 88368-3, 378-
8) (Inp: HRS §8368-3, 378-2)

812-46-154 Reasonable accommpdation. (a) After an enpl oyee or
prospective enployee notifies the enployer or other covered entity of
his or her need for a religious accommodati on, the enpl oyer or other
covered entity shall reasonably accommopdate the individual's
religious practices. A refusal to accommodate is justified only when
an enpl oyer or other covered entity can denonstrate that an undue
hardship would result from each avail able alternative nmethod of
accommodation. A nere assunption that many nore people, with the
sane religious practices as the person bei ng accommopdated, may al so
need accommodation i s not evidence of undue hardshi p.
(b) When there is nore than one nethod of accommpdati on
avai | abl e which woul d not cause undue hardship, the comm ssion w ||
det erm ne whet her the accommdation offered is reasonabl e by
exam ni ng:
(1) The alternatives for accommpdati on consi dered by the
enpl oyer or other covered entity; and

(2) The alternatives for accommmodation, if any, actually
offered to the individual requiring acconmmodation. [Eff
12/ 31/90] Auth: HRS 88368-3, 378-8) (lnp: HRS 88368- 3,
378-2)

8§12-46-155 Alternatives for accommodating religious practices.
Enpl oyees and prospective enpl oyees nost frequently request an
accommodati on because their religious practices conflict with their
wor k schedul es or work assignnents. The followi ng alternatives are
ways of accommodating the conflict between work schedul es and
religious practices which the comm ssion believes the enpl oyers
shoul d consider as part of their obligation to accommpdate. These
suggestions are not nmeant to be all-inclusive, as there are other
al ternatives which may reasonably accommodate an individual's
religious practices. However, sonme alternatives for acconmodati ng an
individual's religious practices could, to varying degrees,
di sadvant age the individual in ternms of wages, desirability of
position, or career opportunities. The obligation to provide equal
enpl oynent opportunity to the maxi mum extent possible, irrespective
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of religious beliefs, requires that the enployer or other covered
entity offer the alternative which | east disadvantages the individual
requesti ng the accommodati on and does not cause undue hardship on the
enpl oyer.

Some exanmpl es of alternatives for accommpdating religious
practices are:

(1) Voluntary substitutes:

(A) Reasonabl e accommbdati on wi t hout undue hardship is
possi bl e where a voluntary substitute with
substantially simlar qualifications is avail able.

(B) The obligation to accommpdate requires that enployers
do everything possible to facilitate the securing of
a voluntary substitute with substantially simlar
qualifications.

(C) Sonme neans of doing this which would not involve
substantial costs are to:

(i) Allow the individual seeking the acconmodati on
to secure a substitute from co-enpl oyees;

(ii1) Publicize policies regarding accommodati on and
vol untary substitution;

(iii)Promote an atnosphere in which such

substitutions are favorably regarded; or

(iv) Provide a central file, bulletin board, or
ot her means for matching voluntary substitutes
with positions for which substitutes are
needed.

(2) Flexible scheduling:

(A) The creating of flexible work schedule is one neans
of providing reasonabl e accommodation for the
religious practices of enployees or prospective
enpl oyees.

(B) The following list is an exanple of areas in which
flexibility m ght be introduced:

(i) Flexible arrival and departure tines;

(ii) Floating or optional holidays;

(iii1)Flexible work breaks;

(iv) Use of lunch time in exchange for early
departure;

(v) Staggered work hours; or

(vi) Permtting an enployee to nake up lost time due
to the observance of a religious practice.
[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp:
HRS §8368-3, 378-2)

812-46-156 Paynment of dues to | abor organizations. Sone
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col | ective bargai ning agreenments include a provision that each

enpl oyee nust join the | abor organi zation or pay the |abor

organi zation a sum equi val ent to dues. When an enployee's religious
practices do not permt conpliance with such a provision, the |abor
organi zation shall accommopdate the enployee by not requiring the

enpl oyee to join the organi zation and by permtting the enployee to
donate a sum equivalent to dues to a nonreligious, nonlabor related
charitabl e organi zati on exenpt from taxati on under section 501 of the
Federal Internal Revenue Code. [Eff 12/31/90] (Auth: HRS 88368- 3,
378-8) (Inp: HRS §8368-3, 378-2)

812-46-157 Undue hardship. (a) The enployer or other covered
entity has the burden of proving that an undue hardship renders
unreasonabl e the required accomodations to the religious needs of
t he individual.

(b) An enployer may assert undue hardship to justify a refusal
to accommpdate an enpl oyee's need to be absent fromhis or her
schedul ed duty hours if the enployer can denonstrate that the
accommodati on would require nmore than m ni mum cost. \What constitutes
m ni mum cost shall be determ ned with due regard given to the
identifiable cost in relation to the size and operating cost of the
enpl oyer, and the nunber of individuals who will in fact need a
particul ar accommodati on. For exanple, costs, such as regul ar
paynment of prem um wages for substitutes, would constitute undue
har dshi p; however, the infrequent paynment of prem um wages for a
substitute or the paynent of prem um wages while a nore permanent
accommodation is being sought are costs of providing a reasonable
accommodation. GCenerally, the paynent of adm nistrative costs
necessary for providing the accommodation will not constitute nore
than a m ni mum of cost. Admnistrative costs, for exanple, include
t hose costs involved in rearrangi ng schedul es and recording
substitutions for payroll purposes.

(c) Undue hardship would al so be shown where a variance from a
bona fide seniority systemis necessary in order to accommodate an
enpl oyee's religious practices and when doing so woul d deny anot her
enpl oyee a job or shift preference guaranteed by that system
Arrangenents for voluntary substitutes and swaps do not constitute
undue hardship to the extent the arrangenents do not violate a bona
fide seniority system Nothing in chapter 378, HRS, or this
subchapt er precludes an enployer and a union from i ncl uding
arrangenents for voluntary substitutes and swaps as part of a
col l ective bargaining agreement. [Eff 12/31/90] (Auth: HRS 88368- 3,
378-8) (Inmp: HRS 8§88368-3, 378-2)

SUBCHAPTER 8
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ANCESTRY DI SCRI M NATI ON

812-46-171 General policies. (a) Chapter 378, HRS, prohibits
any enpl oyer or covered entity fromdiscrimnating in enploynment
because of ancestry, except where ancestry is a bona fide
occupational qualification. The conmm ssion defines ancestry
di scrim nation broadly and will exam ne with particular concern
charges alleging that individuals have been deni ed equal enpl oynent
opportunity for reasons related to ancestry, such as:

(1) Marriage to or association with persons of an ancestral

group;

(2) Menbership in or association with an organization
identified with or seeking to pronote the interest of an
ancestral group;

(3) Attendance or participation in schools, churches, tenples,
or nosques, generally used by persons of an ancestr al
group; and

(4) Because an individual's name or spouse's nane is
associ ated with an ancestral group.

(b) Chapter 378, HRS, is intended to elimnate covert as well

as overt practices of discrimnation, and the comm ssion w |

t herefore exam ne charges of unlawful discrimnation principles, such
as disparate treatnent and adverse inpact. [Eff 12/31/90] (Auth: HRS
8§8368-3, 378-8) (Inp: HRS 88368-3, 378-8)

812-46-172 Bona fide occupational qualification (BFOQ . (a)
The BFOQ exception as to ancestry shall be strictly and narrowy
construed.

(b) The burden of proving that ancestry is a BFOQ rests upon
t he enpl oyer or other covered entity seeking the exception. [Eff
12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 88368-3, 378-3)

8§12-46-173 Citizenship requirenents. It shall be an unl awf ul
di scrimnatory practice where citizenship requirenents have the
pur pose or effect of discrimnating against an individual on the
basis of ancestry. [Eff 12/31/90] (Auth: HRS §8368-3, 378-8) (I np:
HRS 8§8368-3, 378-2)

8§12-46-174 Language. (a) Any rule requiring enployees to
speak only English or other specific |language at all times in the
wor k place, including work breaks, shall be considered a violation of
chapter 378, HRS.

(b) An enployer may have a rule requiring that enployees speak
only English at certain times where the enployer can show that the
rule is justified by business necessity.
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(c) If an enployer believes that it has a business necessity
for a speak-English-only rule at certain tinmes, the enployer shal
informits enployees of the general circunstances when speaking only
in English is required and of the consequences of violating the rule.
| f an enployer fails to effectively notify its enployees of the rule
and makes an adverse enpl oynent deci sion against an individual based
on a violation of the rule, the conm ssion shall consider the
application of the rule as evidence of discrimnation on the basis of
ancestry.

(d) Discrimnation on the basis of |anguage, including speech
peculiar to a certain ancestry, a foreign accent, vernacul ar
| anguage, and dialects within the same national group, shall be a
viol ation of chapter 378, HRS, unless |anguage is a BFOQ for the
particul ar position involved. [Ef f 12/31/90] (Auth: HRS 88368- 3,
378-8) (Inp: HRS §8368-3, 378-2)

8§12-46-175 Harassnment. (a) Harassnent on the basis of
ancestry is a violation of chapter 378, HRS.

(b) Ethnic slurs and other verbal or physical conduct relating
to an individual's ancestry constitute harassment when this conduct:
(1) Has the purpose or effect of creating an intimdating,

hostile, or offensive working environnment;

(2) Has the purpose or effect of unreasonably interfering with

an individual's work performance; or

(3) Oherwi se adversely affects an individual's enpl oynent

opportunity.

(c) The enployer has an affirmative duty to maintain a working
envi ronnent free of harassment on the basis of ancestry.

(d) An enployer is responsible for its acts and those of its
agents and supervisory enployees with respect to harassnment on the
basis of ancestry regardl ess of whether the specific acts conpl ai ned
of were authorized or even forbidden by the enployer and regardl ess
of whet her the enployer knew or should have known of their
occurrence. The comm ssion will exam ne the circunstances of the
particul ar enploynent relationship and the job functions perfornmed by
the individual in determ ning whether an individual acts in a
supervi sory or agency capacity.

(e) Wth respect to conduct between fellow enpl oyees, an
enpl oyer shall be responsible for acts of harassment in the workpl ace
on the basis of ancestry, where the enployer, its agent, or
supervi sory enpl oyee, knows or should have known of the conduct,
unl ess the enployer can show that it took i medi ate and appropriate
corrective action.

(f) An enployer may be held responsible for acts of non-
enpl oyees with respect to harassnent of enpl oyees on the basis of
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ancestry, where the enployer, its agent, or supervisory enployee,
knows or shoul d have known of the conduct and fails to take immedi ate
and appropriate corrective action. In reviewing these cases, the
comm ssion will consider the extent of the enployer's control and any
ot her legal responsibility which the enployer nay have with respect
to the conduct of those non-enpl oyees.

[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp: HRS 8§88368-3, 378-2)

8§12-46-176 Enployee selection. (a) Any test, requirenment, or
sel ection procedure which has an adverse inpact or involves disparate
treatment on the basis of ancestry is a violation of chapter 378,
HRS.

(b) Because height and wei ght requirenents tend to excl ude
i ndi vidual s on the basis of ancestry, they shall not be used unless
excepted as a BFOQ [Eff 12/31/90] (Auth: HRS §8368-3, 378-8) (I np:
HRS §8368-3, 378-2)

812-46-177 Pre-enploynent inquiries. (a) An enployer or
ot her covered entity shall recruit enployees of all ancestries for
all jobs. An enployer or other covered entity placing advertisenents
i ndi cating specific |language requirenment is in violation of chapter
378, HRS, unless it is a BFOQ for the particular job involved.

(b) A pre-enmploynment interview or an enploynment application
formshall not include questions or requests for information that
woul d tend to disclose a person's ancestry. Exanples of such
guestions or requests for information are:

(1) "O what country are you a citizen?";

(2) Whether applicant is naturalized or native-born U S.

citizen;

(3) Requirenent that applicant produce naturalization papers;

(4) Birthplace of applicant;

(5) Requirenment that applicant submt proof of birth docunent

prior to hiring;

(6) Applicant's nationality, ancestry, national origin,

descent, or parentage;

(7) Language comonly used by applicant;

(8) How applicant acquired the ability to read, wite, or

speak a foreign |anguage; and
(9) Nanes of organizations to which the applicant belongs if
that information would indicate through character or name
the ancestry of the nmenbership.
[Eff 12/31/90] (Auth: HRS 88368-3, 378-8) (Inp:

HRS §8368-3, 378-2)
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SUBCHAPTER 9
DI SABI LI TY DI SCRI M NATI ON

8§12-46-181 Ceneral provisions. Chapter 378, HRS, prohibits
any enpl oyer or other covered entity fromdiscrimnating in
enpl oynment agai nst individuals or persons because of a disability.
Thi s subchapter reflects the protections which existed under state
| aw protecting persons with handi capped status and is decl aratory of
existing law. In 1992, the Legislature replaced the term
"handi capped status" with disability but retained the sane
definition. Persons with a disability are entitled to equal
enpl oynment opportunities as are available to persons w thout a
disability. The exanples are used to provide guidance to the public
and only illustrate the particular point or principle to which they
relate in the rules. They should not be taken out of context as
statenments of policy that would apply in different circunstances. To
t he greatest extent possible, the commssion will interpret the rules
consistent with the exanples, however, the comm ssion shall review
each case on an individual basis in an effort to seek an equitable
application of this subchapter. [Eff 8/18/94] (Auth: HRS 8368- 3)
(I'nmp:  HRS 88378-1, 378-2)

8§12-46-182 Definitions. As used in this subchapter, unless
t he context otherw se requires:

"Bei ng regarded as having such an inpairnment” means:

(1) Has a physical or nental inpairnent that does not
substantially Ilimt major life activities but is treated
or considered by an enpl oyer or other covered entity as
being so limted;

Exanpl e:
An enpl oyee has m | d hypertension which is not
substantially limting. |[If the enployer reassigns the

enpl oyee to | ess strenuous work because of a belief that

t he enployee is not able to do the regular work, the

enpl oyer regarded the individual as having a substantially
[imting inpairnment.

Exanpl e:
An i ndividual has a back condition, such as
spondyl ol ysis, which is not substantially limting. |If an

enpl oyer does not hire the individual because of concerns
of future risk of injury, the enployer regarded the
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i ndi vidual as having a substantially limting inpairnment.

(2) Has a physical or nental inpairnment that substantially
limts major life activities only as a result of the
attitudes of others towards such inpairnment; or

Exanpl e:
An enpl oyee has a prom nent facial scar or
di sfigurement which is not substantially limting. |If the

enpl oyer changes the duties of the enployee because of the
negative reactions of customers or co-enployees, the

enpl oyer regarded the individual as having a substantially
[imting inpairment.

(3) Has none of the inpairnents covered in the definition of
mental or physical inpairnments but is treated or
consi dered by an enployer or other covered entity as
having a substantially limting inpairnment.

Exanpl e:
An enpl oyee, who does not have HIV, is discharged by

the enpl oyer because of false runors that the enpl oyee has
HI V. Even though the enpl oyee has no inpairnment, the

enpl oyer regarded the individual as having a substantially
[imting inpairment.

"Bona fide occupational qualification"” neans:

(1) Standards, tests, criteria, methods of adm nistration, or
ot her enpl oynent actions whi ch exclude or discrimnate
agai nst a class of persons on the basis of a specified
physi cal or nmental inpairnment, nmedical condition, or
di sability; and:

(A) All or substantially all persons with the inpairnent,
condition, or disability:

(i) Are unable to performthe essential job
functions with or w thout reasonable
accommodati on; or

(ii) Pose a direct threat which cannot be eli m nated
or reduced by reasonabl e acconmodati on; and
(B) The essence of the business would be underm ned if
all persons with the inpairnment, condition, or
disability were not excl uded.

Exanpl e:
A policy of not hiring any person with a
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particul ar back condition excludes a class of
persons based upon a specified physical
inpairment. In order to justify the policy as
a bona fide occupational qualification, the
enpl oyer must establish through factual
evidence that all or substantially all persons
with the back condition cannot do the essenti al
functions of the particular job or pose a
direct threat to self or others and no
reasonabl e accommodati ons are possible. It is
not enough to show that "some" people cannot do
the job or pose a direct threat. The enpl oyer
must al so establish that the essence (central
pur pose or principal function) of the business
woul d be underm ned wi thout the exclusionary

policy.

(2) The bona fide occupational qualification exception will be
strictly and narrowy construed and based upon an
exam nati on of the enployer's business requirenents and
the totality of circunstances on a case-by-case basis.
"Contractual or other arrangenent” neans, but is not limted
to, a relationship with an enploynent or referral agency; | abor
uni on, including collective bargaining agreenents; an organi zation
providing fringe benefits to an enpl oyee of the enpl oyer or other
covered entity; or an organization providing training and
apprenticeshi p prograns.

"Direct threat" neans:

(1) A significant risk of substantial harmto the health or
safety of the person or others that cannot be elim nated
or reduced by reasonabl e acconmodati on based upon an
i ndi vidual i zed assessnent. The risk of harm should be
identifiable, substantial, current, and probable.

(2) The factors to be considered include:

(A) The harmthat may result if the person with a
disability perfornmed the essential job functions;

(B) The duration of the risk of harm

(C) The nature and severity of the potential harm

(D) Whether the harm may be "significantly greater” than
if a non-disabled person performed the essential job
functions;

(E) The likelihood that the potential harmw Il occur;

(F) The inm nence of the potential harm and

(G \Vhether a reasonabl e accommpdati on can elim nate or

Page 64



reduce the risk of harm bel ow the | evel of direct
t hreat.

Exanpl e:
An enpl oyee with epil epsy who works with hazardous

machi nery may not automatically pose a direct threat to
self or others. The enployer nust first nmake an

i ndi vidual i zed eval uati on taking into account such factors
as the type of job; the aspect of the disability and harm
it may cause if the enpl oyee perfornmed the essential job
functions; the duration of the risk of harm the types of
sei zures whi ch have occurred; whether there is warning of
sei zures; the degree of seizure control; the enployee's
reliability in taking nmedication; any side effects;

whet her the harmresulting fromthe enployee's epilepsy is
significantly greater than for enployees w thout epilepsy;
and possi bl e reasonabl e accommpdati ons. Persons who have
had no sei zures because they regularly take medication, or
who have sufficient advanced warning of a seizure so that
t hey can stop hazardous activity, would not pose a direct
threat to self or others because the risk of harm was not
substantial, current, or probable.

(3) The belief that a person may pose a direct threat to self
or others shall not be based upon subjective perceptions,
irrational fears, patronizing attitudes, or stereotypes
about the nature and effect of a particular disability or
disabilities in general. Generalized fears about risks
fromthe enpl oynent environnment, such as exacerbati on of
the disability caused by stress, cannot be used to
disqualify a person with a disability.

Exanpl e:

A person with a history of disabling nental illness
cannot be rejected by an enpl oyer because of a generalized
fear that the work would trigger a relapse of the ill ness.

The nmere possibility that a person with a disability may
harm the health or safety of self or others is
insufficient to establish a direct threat because the risk
of harmis not identifiable, substantial, current, or

pr obabl e.

"Disability" neans:

(1) Wth respect to a person:
(A) Having a physical or nental inpairnment which
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(2)

substantially limts one or nore major life
activities;
(B) Having a record of such an inpairnment; or
(C) Being regarded as having such an inpairnment.
Disability does not include transvestism transsexualism
pedophilia, exhibitionism voyeurism gender identity
di sorders not resulting from physical inpairnments, other
sexual behavior disorders, conpul sive ganbling,
kl ept omani a, pyronani a, or psychoactive substance use
di sorders resulting fromcurrent illegal use of drugs.

"Drug" nmeans a controlled substance, as defined in the Uniform
Control | ed Substances Act, chapter 329, HRS. |Illegal use of drugs
means the use of drugs not taken under the supervision of a licensed
health care professional or other use not authorized by the Uniform
Control | ed Substances Act.

"Essential functions" neans:

(1)

(2)

(3)

(4)

The fundanental job duties of the enploynment position the
person with a disability holds or desires. The term
"essential functions" does not include the marginal
functions of the position.

In determ ning whether a job function is essential, the

focus should be on the purpose and inportance of the

function as it relates to the result to be acconplished,
rather than on the manner in which the function is

presently performed. Although it nay be essential that a

certain function be performed, often it is not essential

that it be performed in a particular way, as |ong as the
same result is achieved.

A job function may be considered essential for any of

several reasons, including, but not limted to, the

foll ow ng:

(A) The function may be essential because the reason the
position exists is to performthat function;

(B) The function may be essential because of the limted
nunber of enpl oyees avail abl e anong whom t he
performance of that job function can be distributed;
or

(C) The function may be highly specialized so that the
i ncunbent in the position is hired for his or her
expertise or ability to performthe particular
function.

Evi dence of whether a particular function is essenti al

should reflect the actual functioning and circunstances of
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the particular job. Factors to be considered include, but

are not limted to:
(A) The enployer's judgnment as to which functions are
essenti al ;

(B) Witten job descriptions prepared before adverti sing
or interview ng applicants for the job;

(C) The amount of tinme spent on the job performng the
functi on;

(D) The consequences of not requiring the incunmbent to
performthe function;

(E) The ternms of a collective bargaining agreenent;

(F) The work experience of past incunbents in the job; or

(G The current work experience of incumbents in simlar
j obs.

"Having a record of such inpairment” nmeans having a history of,
or having been m scl assified as having, a nmental or physical
i npai rment that substantially limts one or nore mpjor life
activities.

Exanpl e:
Per sons who have had cancer, heart di sease, other
debilitating illnesses, or nental illness, which

substantially limted a major |ife activity, and whose
illnesses are either cured, controlled, or in remssion,
have a history of having a physical inpairnment that
substantially limts a major life activity.

"Job-rel ated and consistent with busi ness necessity" neans:

(1) A legitimte measure or qualification for a specific job
whi ch has a substantial relationship to successful
performance of essential job functions. Factors to be
consi dered include, but are not limted to:

(A) Ability to performthe essential job functions;

(B) Manifest relationship to the job in question;

(C) Manifest relationship to a legitimte job perfornmance
obj ective of the enployer, such as safety and
efficiency; or

(D) Unavailability of any |ess discrimnatory
al ternatives.

(2) Factors that are not to be considered include, but are not
limted to:

(A) Custoner preference;

(B) Enpl oyee noral e;

(C) Corporate inmge;
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(D) Conveni ence;

(E) Future need to fill other positions in a line of
progressi on where the other positions have
qual ification standards or other criteria, which are
bona fide occupational qualifications based upon
disability, not applicable to the particular
position;

(F) Possibility of increased insurance costs because of
disability; and

(G Possibility that the person nmay have a high rate of
absenteeismin the future because of disability.

“"Major life activities" neans basic activities and functions
whi ch the average person in the general population can performwth
little or no difficulty, including, but not limted to, caring for
onesel f, perform ng manual tasks, wal king, seeing, hearing, speaking,
breat hing, l|earning, reading, sitting, standing, lifting, reaching,
and wor ki ng.

"Physi cal or nental inpairnment” neans:

(1) I'n general:

(A) Any physiol ogical disorder, or condition, cosnetic
di sfigurenent, or anatom cal |oss affecting one or
nore of the follow ng body systenms: neurol ogical,
muscul oskel etal, special sense organs, respiratory
(i ncludi ng speech organs), cardiovascul ar,
reproductive, digestive, genito-urinary, hem c and
| ynphatic, skin, and endocrine; or

(B) Any nental or psychol ogical disorder, such as nental
retardation, organic brain syndrome, enotional or
mental illness, and specific learning disabilities.

(2) Physical or mental inpairments include, but are not
l[imted to, such conditions, diseases, and infections as:
ort hopedi c, visual, speech, and hearing inpairnments;
cerebral palsy; epilepsy; muscul ar dystrophy; nultiple
sclerosis; AIDS;, H YV infection or seropositivity; cancer;
heart di sease; diabetes; alcoholism nental retardation;
emotional illness; specific learning disabilities;
devel opnental disabilities; and mani c depression.

(3) Physical or mental inpairments do not include physical,
psychol ogi cal, environnental, cultural, or economc
characteristics, such as, but not limted to, eye or hair
col or; left-handedness; height, weight, or nuscle tone
that do not result from a physiol ogical disorder; a
characteristic predisposition to illness or disease;
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pregnancy; personality traits such as poor judgnent or a
qui ck tenper when they are not synptons of a nental or
psychol ogi cal di sorder; poverty; a |lack of education or
illiteracy; a prison record; and sexual orientation.

(4) Drug use shall be considered a nental or physica
i npai r ment when a person:
(A) Has successfully conpleted a supervised drug

rehabilitation programand is no | onger engaging in

current illegal use of drugs;
(B) Has otherw se been rehabilitated successfully and is
no | onger engaging in current illegal use of drugs;

(C) |Is participating in a supervised rehabilitation
program a recognized self-help program or an
enpl oyee assi stance program and is under the
supervision of a licensed health care professional
for the treatnment of drug use and is no | onger
engaging in current illegal use of drugs; or

(D) 1s erroneously regarded as engaging in such use, but
i's not engaging in such use.

"Qualification standards" neans:

(1) The personal and professional attributes including the
skill, experience, education, physical, nedical, safety,
and other job-related requirenents established by an
enpl oyer or other covered entity as requirements which a
person nust neet in order to be eligible for the position
hel d or desired.

(2) The term™"qualification standard” may include a
requi renent that a person shall not pose a direct threat
to the health or the safety of the person or others in the
wor kpl ace.

"Qualified person with a disability" nmeans a person with a

disability who satisfies:

(1) The requisite skill, experience, education, and other job-
related qualification standards of the enploynent position
such person holds or desires; and

(2) WWho, with or wi thout reasonable accommodati on, can perform
the essential functions of such position.

"Reasonabl e accommmpdati on" means:
(1) In general:
(A) Modifications or adjustnents to a job application
process that enable a qualified applicant with a
disability to be considered for the position such
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(2)

(B)

(C

qgqual i fi ed applicant desires;

Modi fications or adjustnents to the work environnent,
or to the manner or circunstances under which the
position held or desired is customarily perforned,
that enable a qualified person with a disability to
performthe essential functions of that position; or
Modi fications or adjustnents that enable a covered
entity's enployee with a disability to enjoy the sane
or equal benefits and privileges of enploynent as are
enjoyed by its other simlarly situated enpl oyees

wi t hout disabilities.

Reasonabl e accommodati on may include, but is not limted

t o:

(A)

(B)

Maki ng existing facilities used by enpl oyees readily
accessi ble to and usabl e by persons with
disabilities; and

Job restructuring; part-tinme or nodified work
schedul es; reassignnent to a vacant position;
acquisition or nodifications of equi pnment or devices;
appropriate adjustnment or nodifications of

exam nations, training materials, or policies; the
provision of qualified readers or interpreters; and
ot her simlar accommodati ons for persons with

di sabilities.

"Substantially limts" nmeans:
I n general:

(1)

(2)

(3)

(A)

(B)

Unable to performa major life activity that the
average person in the general population can perform
or

Significantly restricted as to the condition, manner,
or duration under which a person can performa
particular major life activity as conpared to the
condi tion, manner, or duration under which the
average person in the general popul ation can perform
that same major life activity.

The followi ng factors should be considered in determ ning
whet her a person is substantially limted in a major life

activity:

(A) The nature and severity of the inpairnent;

(B) The duration or expected duration of the inpairnent;
and

(C) The permanent or long-terminmpact of, or the expected

per manent or |ong-terminpact of the inpairnment.

Tenporary, non-chronic inpairnments of short duration with
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(4)

(5)

(6)

little or no long-terminpact usually are not

disabilities. Such non-disabling inpairnments may include,

but are not limted to, broken |linbs, sprained joints,
concussi ons, appendicitis, and influenza.

Certain inpairnments such as blindness, deafness, HV

infection, and AIDS are by their nature substantially

[imting.

The limtation resulting froman inpairnment is determ ned

wi thout regard to mtigating nmeasures such as nedici nes or

assistive or prosthetic devices.

Wth respect to the major |life activity of "working":

(A) The term "substantially limts" neans significantly
restricted in the ability to performeither a class
of jobs or a broad range of jobs in various classes
as conpared to the average person having conparabl e
training, skills, and abilities. The inability to
performa single, particular job does not constitute
a substantial limtation in the major life activity
of wor ki ng.

Exanpl e:
A basebal |l pitcher who devel ops a shoul der

injury and can no |onger pitch would not be
substantially limted in working because of not
bei ng able to performthe single, particular

j ob of pitching in baseball

(B) In addition to the factors listed in the definition
of "substantially limts", the follow ng factors
shoul d be considered in determ ning whether a person
is substantially limted in the major life activity
of "worKking":

(i) The geographical area to which the person has
reasonabl e access;

(ii) The job from which the person has been
di squalified because of an inpairnment, and the
nunber and types of jobs utilizing simlar
training, know edge, skills, or abilities,
within that geographical area, from which the
person is also disqualified because of the
i mpai rment (class of jobs); and
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(iiti) The job fromwhich the person has been

di squalified because of an inpairnment, and the
nunber and types of other jobs not utilizing
simlar training, know edge, skills, or
abilities, within that geographical area, from
which the person is also disqualified because
of the inpairment (broad range of jobs in

vari ous cl asses).

"Undue hardshi p" neans:
Significant difficulty or expense incurred by an enpl oyer

(1)

(2)

or

ot her covered entity with respect to the provision of

an acconnodati on.

I n determ ni ng whet her an accommopdati on woul d i npose an
undue hardship on an enpl oyer or other covered entity,
factors to be considered include:

(A)

(B)

(O

(D)

(B)

(F)

The nature and net cost of the acconmpdati on needed
under this part, taking into consideration the
availability of tax credits and deductions or outside
fundi ng, or bot h;

The overall financial resources of the facility or
facilities involved in the provision of the
accommodati on, the nunber of persons enployed at such
facility, and the effect on expenses and resources;
The overall financial resources of the enpl oyer or

ot her covered entity, the overall size of the

busi ness of the enployer or other covered entity with
respect to the nunber of its enployees, and the
nunber, type, and location of its facilities;

The type of operation or operations of the enployer
or other covered entity, including the conposition,
structure and functions of the work force, and the
geogr aphi ¢ separateness and adm nistrative or fiscal
relationship of the facility or facilities in
guestion to the enpl oyer or other covered entity;

The inmpact of the accommodati on upon the operation of
the facility, including the inpact on the ability of
ot her enployees to performtheir duties and the

i npact on the facility's ability to conduct business;
and

The inpact of the accommodati on upon collective
bar gai ni ng agreenments or civil service laws. [Eff
8/18/94] (Auth: HRS 8368-3) (Inp: HRS §8378-1,
378-2, 378-3)

Page 72



8§12-46-183 Discrimnation prohibited. (a) It is unlawful for
an enpl oyer or other covered entity to discrim nate on the basis of
disability against a qualified person with a disability in regard to:

(1) Recruitnment, advertising, and job application procedures;

(2) Hiring, upgrading, pronotion, award of tenure, denotion,
transfer, layoff, termnation, right of return from
| ayoff, and rehiring;

(3) Rates of pay or any other form of conpensati on and changes
i n conpensati on;

(4) Job assignnents, job classifications, organizational
structures, position descriptions, |ines of progression,
and seniority |ists;

(5) Leaves of absence, sick |eave, or any other |eave;

(6) Fringe benefits available by virtue of enploynent, whether
or not adm nistered by the enpl oyer or other covered
entity;

(7) Selection and financial support for training, including
apprenticeshi ps, professional neetings, conferences, and
other related activities, and selection for |eaves of
absence to pursue training; and

(8) Any other term condition, or privilege of enploynent,
including activities sponsored by an enpl oyer or other
covered entity such as social and recreational prograns.

(b) The termdiscrimnation includes, but is not limted to,

the acts made unlawful in sections
12-46- 184 through 191, inclusive. [Eff 8/18/94] (Auth: HRS 8368-3)
(I'mp: HRS 8§8378-1, 378-2)

8§12-46-184 Limting, segregating, and classifying. It is
unl awful for an enployer or other covered entity to limt, segregate,
or classify a job applicant or enployee in a way that adversely
affects his or her enploynent opportunities or status on the basis of
disability. [Eff 8/18/94] (Auth: HRS 8368-3) (Inp: HRS 88378-1,
378-2)

8§12-46-185 Contractual or other arrangenents. (8&)is
unl awful for an enployer or other covered entity to participate in a
contractual or other arrangenment or relationship that has the effect
of subjecting the enployer's or entity's own qualified applicant,
enpl oyee, nenber, beneficiary, apprentice,
trainee, or other related person with a disability to the
di scrim nation prohibited by this subchapter.

(b) This section applies to an enployer or other covered
entity, with respect to its own applicants, enployees, nenbers,
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beneficiaries, apprentices, trainees, or other rel ated persons

whet her the enpl oyer or entity offered the contract or initiated the
rel ati onshi p, or whether the enployer or entity accepted the contract
or acceded to the relationship. An enployer or other covered entity
is not liable for the actions of the other party or parties to the
contract which only affect that other party's enployees, applicants,
or other related persons. [Eff 8/18/94] (Auth: HRS 8368-3) (I np:
HRS 8§8378-1, 378-2)

812-46-186 Standards, criteria, or nethods of adm nistration.
It is unlawful for an enployer or other covered entity to use
standards, criteria, or nethods of adm nistration:
(1) That have the effect of discrimnating on the basis of
di sability; or
(2) That perpetuate the discrimnation of others who are
subj ect to conmmon adm nistrative control;
unl ess the enployer or covered entity justifies the need for having
the standard, criterion, or nethod of adm nistration. Standards,
criteria, or nethods of adm nistration which exclude a class of
persons on the basis of a specified physical or nmental inpairnent,
medi cal condition, or disability nust be shown to be bona fide
occupational qualifications. Oher standards, criteria, or methods
of adm nistration which have the effect of discrimnating on the
basis of disability or perpetuate the discrimnmnation of others
subj ect to common adm nistrative control nust be shown to be
j ob-rel ated and consistent with business necessity. [Eff 8/18/94]
(Auth: HRS 8368-3) (Imp: HRS 88378-1, 378-2)

812-46-187 Failure to nmake reasonabl e accommpdation. (a)

It is unlawful for an enployer or other covered entity not to
make reasonabl e accommodati on to the known physical or nental
limtations of an otherw se qualified applicant or enployee with a
di sability, unless such enpl oyer or
entity can denonstrate that the acconmopdati on woul d i npose an undue
hardship on the operation of its business. An enployee does not have
to specifically request a "reasonabl e accomodati on", but nust only
| et the enployer know that some adjustnment or change is needed to do
a job because of limtations caused by a disability.

(b) To determ ne the appropriate reasonable accommodation, it
shall be necessary for an enpl oyer or other covered entity to
initiate an interactive process, after a request for an
accommodation, with the qualified person with a disability in need of
t he accommodati on. This process shall identify the precise
limtations resulting fromthe disability and potential reasonable
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accommodati ons that could overcone those |imtations.

(c) It is unlawful for an enployer or other covered entity to
deny enpl oynment opportunities to an otherw se qualified applicant or
enpl oyee with a disability based on the need of such enpl oyer or
entity to make reasonabl e accommodati on to such person's physical or
ment al i npairnments.

(d) A qualified person with a disability is not required to
accept an accommmodation, aid, service, opportunity, or benefit which
such qualified person chooses not to accept. However, if such
person, after notice by the enployer or other covered entity of the
possi bl e consequences of rejecting, rejects a reasonable
accommodation, aid, service, opportunity, or benefit that enables the
person to performthe essential functions of the position held or
desired and cannot, as a result of that rejection, performthe
essential functions of the position, the person will not be
considered a qualified person with a disability. [Eff 8/18/94]
(Auth: HRS 8368-3) (Inp: HRS 8§8378-1, 378-2, 378-3)

812-46-188 Qualification standards, tests, and other selection
criteria. (a) It is unlawful for an enpl oyer or other covered
entity to use qualification standards, enploynent tests, or other
selection criteria that screen out or tend to screen out a person
with a disability or a class of persons with disabilities unless the
enpl oyer or other covered entity justifies the need for the standard,
test, or selection criterion.

(b) Standards, tests, or selection criteria that screen out a
person with a disability or a class of persons with disabilities
based upon specified physical and nental inpairments, medical
conditions, or disabilities nmust be shown to be bona fide
occupational qualifications.

Exanpl e:
A qualification standard which excludes all persons

who have back inpairnments woul d not be considered a bona
fide occupational qualification unless the enployer can
establish that all or substantially all persons with back
i mpai rments cannot performthe essential job functions or
pose a direct threat to self or others, with or wthout
reasonabl e accommodati on, and the essence of the business
woul d be underm ned wi thout the standard.

(c) Oher standards, tests, or selection criteria, not based
upon specified physical or nmental inpairnents, nmedical conditions, or
disabilities, that screen out a person with a disability or a class
of persons with disabilities nust be shown to be job-related for the
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position in question and consistent with business necessity.

Exanpl e:
A qualification standard whi ch excl udes persons who

cannot |ift certain weights would not be considered job-
rel ated and consistent with business necessity unless the
enpl oyer can establish that the lifting requirenment

was an essential job function and there is no reasonable
accommodati on avail abl e.

(d) It is unlawful for an enployer or other covered entity to
di scrim nate against a person with a disability for reasons rel ated
to safety unless the person poses a direct threat to self or others.
The determ nation that a person with a disability poses a "direct
threat” shall be based on an individualized assessnment of the
person's present ability to safely performthe essential functions of
the job, the person's past and current job history, and reasonabl e
medi cal judgnment that relies on the current nedical know edge or the
best avail abl e objective or scientific evidence, not specul ation,

considering the factors defined in "direct threat”. The

i ndi vidual i zed assessnment made by the enployer or covered entity
shall identify and docunment the aspect of the disability and specific
ri sk of harmthat would pose the direct threat to self or others. |If

a person poses a direct threat, the enployer or other covered entity
must try to elimnate or reduce the threat to an acceptable |evel
t hrough provision of a reasonabl e acconmodati on.

(e) It is unlawful for an enployer or other covered entity to
use qualification standards, tests, or selection criteria to exclude
a person with a disability or a class of persons with disabilities
because the particular position is part of a |line of progression to
whi ch persons in the particular position are expected to advance even
t hough the qualification standard can be justified for sonme of the
positions in the line unless the standard, test, or criterion can be
justified for the particular position. The justification for the
qual ification standard, test, or selection criterion shall be
det erm ned according to subsection (b), (c), or (d).

Exanpl e:
A deaf person cannot be denied an entry |evel

position because the person to be hired is expected to
progress to higher positions with qualification standards
whi ch may exclude the deaf. Even though the exclusion of
t he deaf for any higher position can be shown to be a bona
fide occupational qualification, the enployer nust also
establish that excluding deaf persons in the entry | evel
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position is a bona fide occupational qualification

(f) It is unlawful for an enployer or other covered entity to
fail to select or adm nister tests concerning enploynment in the nost
effective manner to ensure that, when a test is adm nistered to a job
applicant or enployee who has a disability that inpairs sensory,
manual , or speaking skills, the test results accurately reflect the
skills, aptitude, or whatever other factor of the applicant or
enpl oyee that the test purports to neasure, rather than reflecting
t he inpaired sensory, manual, or speaking skills of such enployee or
appl i cant (except where such skills are the factors that the test
purports to neasure). [Eff 8/18/94] (Auth: HRS 8368-3) (Inmp: HRS
8§8378-1, 378-2)

8§12-46-189 Retaliation, coercion, interference, or
intimdation. (a) It is unlawful to discrimnate or take an adverse
action agai nst any person because that person has opposed any act or
practice made unl awful by this subchapter or because that person made
a charge, testified, assisted, or participated in any manner rel ating
to an investigation, hearing, or proceeding to enforce any provision
contained in this subchapter. (b) It is unlawful to
di scrimnate or take an adverse action against an enpl oyee based upon
the enpl oyee's refusal to participate in a nedical exam nation or
i nquiry under section 12-46-191(c), which is not job-related and
consi stent with business necessity, or a voluntary nedi cal
exam nation or inquiry under section 12-46-191(e).

(c) It is unlawful to coerce, intimdate, threaten, harass, or
interfere with any person in the exercise or enjoynent of, or because
t hat person ai ded, counselled, or encouraged any other person in the
exerci se of, any right granted or protected by this subchapter.

(d) It is unlawful to aid, abet, incite, or conpel any person
to engage in any act made unlawful by this subchapter.

(e) It is unlawful to attenpt to engage in any act nade
unl awful by this subchapter. [Eff 8/18/94] (Auth: HRS 8368-3)
(I'nnp:  HRS 88378-1, 378-2)

812-46-190 Prohibited nedical exam nations and inquiries. (a)
Except as permtted by section 12-46-191, it is unlawful for an
enpl oyer or other covered entity to:
(1) Conduct a nedical exani nation of an applicant; or
(2) WMake inquiries as to whether an applicant is a person with
a disability or as to the nature or severity of such
di sability.
(b) Except as permtted by section 12-46-191, it is unl awful
for an enpl oyer or other covered entity to:
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(1) Require a nedical exam nation of an enployee; or

(2) Mke inquiries as to whether an enployee is a person with
a disability or as to the nature or severity of such
disability. [Eff 8/18/94] (Auth: HRS 8368-3) (I np:
HRS §8378-1, 378-2)

812-46-191 Medical exam nations and inquiries specifically
permtted. (a) An enployer or other covered entity may make pre-
enpl oynment inquiries into the ability of an applicant to perform
essential job functions and ask an applicant to describe or
denonstrate how, with or w thout reasonable
accommodation, the applicant will be able to perform essential job
functions.
(b) An enployer or other covered entity may require a nedical
exam nation or inquiry, or both, after making an offer of enploynment
to a job applicant and before the applicant begins his or her
enpl oynent duties, and may condition an offer of enploynment on the
results of such examnation or inquiry, or both, if all entering
enpl oyees in the sane job category are subjected to such an
exam nation or inquiry, or both, regardless of disability.
| nformati on obtai ned under this subsection shall not be used for any
pur poses inconsistent with this subchapter and nmust be nmmintained in
accordance with subsection (f). Such post-offer nedical exam nations
conducted in accordance with this subsection do not have to be job-
rel ated and consistent with business necessity.
(1) If qualification standards, tests, or selection criteria
are used to screen out a person with a disability or a
cl ass of persons with disabilities on the basis of a
speci fied physical or nental inpairment, condition, or
disability, the criteria nust be shown to be a bona fide
occupational qualification. Other qualification tests,
standards, or selection criteria that screen out a person
with a disability or class of persons with disabilities
must be shown to be job-related and consistent with
busi ness necessity.

(2) |If any adverse consequences result from a post-offer
medi cal exam nation, the enployer or other covered entity
shal |l base its action on a nedical exam nation conducted
in accordance with subsection (d).

(c) An enployer or other covered entity may require a nedical
exam nation or inquiry, or both, of an enployee that is job-rel ated
and consistent with business necessity. The enployer or other
covered entity bears the burden of establishing that such nedical
exam nation or inquiry, or both, is job-related and consistent with
busi ness necessity and nust provide specific instances or exanpl es of
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t he enpl oyee's conduct which rai sed concerns about his or her
inability to performessential job functions or direct threat to self
or others, except where an enployee is returning to work after
receiving disability benefits, such as workers conpensati on.

Exanpl e:
In order to justify requiring an enpl oyee to undergo

a nedi cal exam nation, an enployer nust establish that an
enpl oyee's recent work performance rai sed reasonabl e
concerns that the enployee could not perform essential job
functions or posed a direct threat to self or others, wth
or without reasonabl e accommodati on. The enpl oyer nust
articulate specific instances which rai sed such concerns,
except where an enployee is returning to work after
receiving disability benefits.

(d) An enployer or other covered entity which requires an
applicant or enployee to undergo a nedi cal exam nation shall provide
every examner with sufficient job information to assess the
applicant's or enployee's ability to performessential job functions
or the applicant's or enployee's direct threat potential. The job
information shall include an accurate witten description of the
essential responsibilities and functions of the job, and the
following rules: the definition of reasonable accommpdation in
section 12-46-182 and section 12-46-187. |If the enployer believes
that the applicant or enpl oyee may pose a direct threat to self or
ot hers, the enployer shall provide the following rules: the
definition of direct threat in section 12-46-182 and section

12-46-188(d). If the applicant or enpl oyee wishes to go to a second
exam ner, the enployer or covered entity shall provide the exam ner
with the same job information. Information obtained under this

subsection shall be collected and maintained in accordance with
subsection (f).

(e) An enployer or other covered entity may conduct voluntary
medi cal exam nations and activities, including voluntary nedi cal
hi stories, which are part of an enployee health program available to
enpl oyees at the work site. An enployer or other covered entity may
make inquiries into the ability of an enployee to perform essenti al

job functions. Information obtained under this subsection shall be
mai nt ai ned in accordance with subsection (f).
(f) Al information related to or obtained under subsections

(b), (c), (d), and (e) regarding the nedical exam nation, condition,
or history of any applicant or enployee shall be collected and

mai nt ai ned on separate fornms and in separate nedical files and be
treated as a confidential nedical record, except that:

Page 79



(1) Supervisors and nmanagers may be infornmed regarding
necessary restrictions on the work or duties of the
enpl oyee and necessary accommpdati ons;

(2) First aid and safety personnel may be informed, when
appropriate, if the disability m ght require energency
treatment; and

(3) Comm ssion enployees investigating conpliance with this
subchapter shall be provided any and all information on
request.

| nf ormati on obtai ned under subsections (b), (c), (d), and (e)
regardi ng the nedical condition or history of any applicant or

enpl oyee shall not be disclosed to persons who are not entitled to
have access to the information or used for any purpose inconsistent
with this subchapter.

(g) Atest or inquiry to determne the illegal use of drugs is
not considered a nedical exam nation or inquiry under this
subchapter. [Eff 8/18/94] (Auth: HRS 8368-3) (Inp: HRS §8378-1,
378-2)

8§12-46-192 Specific activities permtted. (a) An
enpl oyer or other covered entity:
(1) WMay prohibit the illegal use of drugs and the consunption
of al cohol at the workplace by all enployees;
(2) WMay require that enployees not be under the influence of

al cohol or be engaging in the use of illegal drugs at the
wor kpl ace;
(3) WMay hold an enpl oyee who engaged in the use of illegal

drugs to the same qualification standards for enpl oynent
or job performance and behavior to which the enpl oyer or
ot her covered entity holds its other enployees, even if
any unsatisfactory performnce or behavior is related to
t he enmpl oyee's use of illegal drugs;

(4) My hold an enpl oyee who is an alcoholic to the sane
qual i fication standards for enploynent or job performnce
and behavior to which the enpl oyer or other covered entity
hol ds its other enployees, even if any unsatisfactory
performance or behavior is related to the enpl oyee's
al coholism as long as reasonabl e accommodati on, if
requested, is provided for the performance of essenti al
j ob functions;

(5) My require that its enployees enployed in an industry
subj ect to such regul ations conply with the standards
established in the regulations (if any) of federal
agenci es including, but not limted to, the Departnents of
Def ense and Transportation, and of the Nuclear Regul atory
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Comm ssi on, regarding al cohol and the use of illegal
drugs;

(6) May require that enployees enployed in sensitive positions
conply with the regulations (if any) of the United States
Departnents of Defense and Transportati on and of the
Nucl ear Regul atory Conm ssion that apply to enploynent in
sensitive positions subject to such regul ations; and

(7) May require a nedical exam nation or inquiry, or both, as
permtted in section 12-46-191, or a test or inquiry to
determne the illegal use of drugs. However, this
subchapt er does not encourage, prohibit, or authorize an
enpl oyer or other covered entity to conduct drug tests of
j ob applicants or enployees to determne the illegal use
of drugs or to make an enpl oynent deci sion based on such
test results.

(b) Any information regarding the nedical condition or history
of any enpl oyee or applicant obtained froma test to determ ne the
illegal use of drugs, except information regarding the illegal use of
drugs, is subject to the requirenents of section 12-46-191(f).

(c) Under title | of the Anericans with Disabilities Act, 42
U S C 812113(d)(1), the Secretary of Health and Human Services is to
prepare a list, to be updated annually, of infectious and
comruni cabl e di seases which can be transmtted through the handling
of food. |If a person with a disability is disabled by one of the
i nfectious or comuni cabl e di seases included on this list, and if the
risk of transmtting the disease associated with the handling of food
cannot be elim nated by reasonabl e accommpdati on, an enpl oyer or
ot her covered entity may refuse to assign or continue to assign such
person to a job involving food handling. However, if the person with
a disability is a current enployee, the enployer shall consider
whet her he or she can be accommodated by reassignment to a vacant
position not involving food handling for which he or she is
qualified. [Eff 8/18/94] (Auth: HRS 8368-3) (Inmp: HRS 8§8378-1,
378-2)

812-46-193 Defenses. An enployer or other covered entity may
rai se defenses to an allegation of discrimnation under this
subchapter including, but not limted to, the follow ng:

(1) Inability to perform It nmay be a defense to a charge of

di scrim nation brought under this subchapter that a person
with a disability is unable to perform an essential job
function with or without a reasonabl e accommodati on.

(2) Business necessity. It may be a defense to a charge of

di scrim nation brought under this subchapter that:
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(A) An alleged application of qualification standards,
tests, or criteria used in the selection of enpl oyees
screens out or tends to screen out or otherw se
denies a job or benefit to a person with a
di sability; or

(B) Awuniformy applied standard, criterion, nmethod of
adm ni stration, or policy has a disparate inpact on a
person with a disability or a class of persons with
disabilities; and

t he chall enged standard, test, criterion, nmethod, or

policy has been shown by the enployer or other covered

entity to be job-related and consistent wi th business
necessity in light of the factors in the definition of

j ob-rel ated and consistent with business necessity; and

performance of essential job functions cannot be

accompl i shed with reasonabl e accommodati on, as required
under this subchapter.

Exanpl e:
A job applicant for a field sales representative

position, who was not hired, challenges a driver's |icense
requi rement as discrimnating agai nst persons who cannot
obtain |icenses because of their disabilities. An

enpl oyer may be able to defend by showi ng that driving was
an essential job function, no other transportation
alternative (i.e. bus or Handivan) having | ess adverse
effects upon persons with disabilities was avail able; and
any accommodati on woul d cause an undue hardshi p because
field sales representatives had to work al one.

(3) Bona fide occupational qualification. It may be a defense
to a charge of discrimnation that an application of
qualification standards, tests, selection criteria,
policies, or nmethods of adm nistration which is applied to
a class of persons on the basis of a specified physical or
mental inmpairnment, medical condition, or disability has
been shown by the enpl oyer or other covered entity to be a
bona fide occupational qualification.

Exanpl e:
An enpl oyer which does not consider for enploynent a

person with hypertension because of a policy against
hiring persons with hypertension due to safety concerns
must establish that all or substantially all persons with
hypertensi on, regardless of severity, would pose a direct
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threat to self or others; no reasonabl e accommpdati ons are

possi bl e; and the essence of the business would be

underm ned if all persons with hypertensi on were not

excl uded.

(4) Undue hardship. It may be a defense to a charge of not
maki ng reasonabl e accommodati on that a requested or
necessary accommodati on woul d i npose an undue hardship on
t he operation of the business.

Exanpl e:
An enpl oyer would not be required to make

unreasonabl e structural changes or expensive equi pnent
alterations if there is significant difficulty or expense
based upon the factors listed in the definition of undue
har dshi p.

(5) Direct threat. It may be a defense to a charge of
di scrim nation under this subchapter that a person with a
disability posed a direct threat to the health or safety
of the person or others that cannot be elim nated or
reduced by reasonabl e accommbdati on

(6) Specific permtted activity. It may be a defense to a
charge of discrimnation that the alleged discrimnatory
action is specifically permtted under this subchapter or
by section 378-3, HRS.

(7) Good faith. If the enployer or covered entity denonstrates
good faith efforts, in consultation with the person with a
di sability who has requested an acconmmodation, to identify
and make a reasonabl e accommodati on that would not cause
an undue hardship on the operation of the business, the
enpl oyer or other covered entity may be liable for
conpensat ory damages and other relief but would not be
liable for punitive danmages if the good faith offer of
accommodation is found to be not reasonable.” [Eff
8/18/94] (Auth: HRS 8368-3) (Inp: HRS 88378-1, 378-2,
378-3)
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SUBCHAPTER 20

REAL PROPERTY TRANSACTI ON DI SCRI M NATI ON

812-46-301 General provisions. The purpose of this
subchapter is to inplenment |laws prohibiting discrimnation in real
property transactions toward the goal of elim nating such
di scrimnation and to i nplement changes nade by Act 171, Session Laws
of Hawaii 1992, to conformstate lawto Title VIII of the Civil
Ri ghts Act of 1968, as anended by the Fair Housing Amendnments Act of
1988. Chapter 515, HRS, prohibits discrimnatory practices by an
owner, any person engaging in a real property or real estate
transaction, or a real estate broker or sal esperson agai nst anot her
person because of a protected basis. The exanples are used to
provi de gui dance to the public and only illustrate the particul ar
point or principle to which they relate in the rules. They should
not be taken out of context as statenments of policy that would apply
in different situations. To the greatest extent possible, the
comm ssion will interpret the rules consistent with the exanpl es,
however, the comm ssion shall review each case on an individual basis
in an effort to seek an equitable application of this subchapter.
[Eff 10/15/93] (Auth: HRS 88368-3; 515-9(7)) (Inmp: HRS 8368-1; HRS
Chapter 515)

812-46-302 Definitions. As used in this subchapter, unless
the context otherw se requires:

"Accessi bl e neans a housi ng accommmodati on constructed in
conformty with the appropriate requirenments of ANSI Al117.1-1986 or
the Fair Housing Accessibility Guidelines issued by the Departnment of
Housi ng and Ur ban Devel opnent.

"Age" nmeans over the age of mpjority or emanci pated m nors.

"Ancestry" neans national origin and includes reasons related

to ancestry, such as:

(1) Marriage to or association with persons of an ancestral
group;

(2) Menbership in or association with an organization
identified with or seeking to pronote the interests of an
ancestral group;

(3) Attendance or participation in schools, churches, tenples,
or nmosques, generally used by persons of an ancestral
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group; and
(4) Because an individual's nane or spouse's nane is
associ ated with an ancestral group.

"ANSI Al17.1-1986" nmeans the 1986 edition of the Anmerican
Nati onal Standards Institute for buildings and facilities providing
accessibility and usability for disabled persons.

"“Application" nmeans written, oral, or tel ephone inquiries.

"Bl i nd" nmeans a person whose central visual acuity does not
exceed 20/200 in the better eye with correcting |enses, or whose
visual acuity is greater than 20/200 but is acconpanied by a
l[limtation in the field of vision such that the w dest dianeter of
the visual field subtends an angle no greater than twenty degrees.
The inmpairnment of sight shall be certified to on forns prescribed by
t he departnment of taxation on the basis of a witten report on an
exam nation perfornmed by a qualified ophthal nol ogi st or qualified
optonmetri st.

"Busi ness necessity" means a conpelling and well established
public purpose which al so establishes that there is no reasonabl e
alternative means of serving the sane purpose with |ess
di scrim natory inpact.

"Conmmi ssion" means the civil rights comm ssion.

"Common use areas" neans roons, spaces, or elenents inside or
out side of a housing accommodati on that are nade avail able for the
use of residents or the guests thereof. These areas include
hal | ways, | ounges, |obbies, |laundry rooms, refuse roons, mail roons,
recreational areas, and passageways anong and between housing
accommmodat i ons.

"Conpl ai nant"™ nmeans any person, including a tester or
associ ates of a person with a protected basis, who clains to have
been injured by a discrimnatory real estate transaction practice or
who believes that such person will be injured by a discrimnatory
real estate transaction practice that is about to occur and files a
conplaint in accordance with chapter 368, HRS, with the comm ssion.
The | aw does not require such persons to expose thenselves to the
injury involved with the actual act of discrimnation before filing a
conpl ai nt.

"Controll ed substance"” neans any drug, substance, or imediate
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precursor included in schedules | through V of part Il of chapter
329, HRS.

"Covered multi-fam |y housing accommodati ons” neans buil di ngs
consi sting of four or nore housi ng accommopdations, if such buil dings
have one or nore elevators; and ground floor dwelling units in other
bui I di ngs consisting of four or nmore housing acconmodati ons.

"Deaf" neans a person whose average |loss in the speech
frequenci es (500-2000 Hertz) in the better ear is eighty-two
deci bels, A.S. A, or worse. The inpairnment of deafness shall be
certified to by a qualified otolaryngol ogi st on forns prescribed by
t he departnent of taxation.

"Disability" nmeans having a physical or nental
i npai rment which substantially limts one or nore magjor life
activities, having a record of such inmpairnment, or being regarded as
havi ng such an inpairnment, including persons who have H V or Al DS.
The term does not include current illegal use of or addiction to a
control |l ed substance, or alcohol or drug abuse that threatens the
property or safety of others.

"Discrimnatory practice" nmeans a practice designated as
di scrim natory under the ternms of this subchapter.

"Dom cil ed" means residence or physical presence at a |ocation
and the intent to remain, and includes a mnor child staying in a
housi ng acconmmodati on on a
regul ar basis with a parent or relative because of visitation rights
granted by a court, or because of witten or unwritten perm ssion
froma | egal parent.

"Fair Housing Accessibility Guidelines" means gui delines issued
by the Departnent of Housing and Urban Devel opnment on March 6, 1991
to provide technical guidance on designing housi ng accommdati ons as
required by the Fair Housing Amendnents Act of 1988.

"Fam lial status"” neans the presence of children under eighteen
years old in a famly, including, but not limted to, a person having
custody and domciled with a mnor child or children; a person
domciled with a mnor child or children who has witten or unwitten
perm ssion fromthe | egal parent, such as a hanai relationship; a
person who is pregnant; or any person who is in the process of
securing |l egal custody of a mnor child or children.
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"Gui de dog" nmeans any dog individually trained by a |icensed
gui de dog trainer for guiding a blind person by nmeans of a harness
attached to the dog and a rigid handl e grasped by the person.

"Hanai rel ationship” includes a child who is taken permanently
to reside, be educated, and reared by soneone other than the natural
parents, traditionally a grandparent or other relative, with the
witten or unwritten perm ssion of the natural parents.

"Housi ng accommodati on” neans any inproved or uninproved real
property, or part thereof, which is used or occupied, or is intended,
arranged, or designed to be used or occupied, as the home or
resi dence of one or nore individuals; any building, structure, or
portion thereof which is occupied as, or designed or intended for
occupancy as a residence by one or nore famlies; any vacant | and
which is offered for sale or |ease for the construction or |ocation
t hereon of any building, structure, or portion thereof as the hone or
resi dence of one or nore individuals; including, but not limted to,
houses, apartnments, town houses, nobile home parks, trailer courts,
condom ni uns, cooperatives, and time-sharing properties.

"Legitimate non-discrimnatory reason" nmeans a bona fide and
conpelling justification for a practice, policy, or action
est abli shed by objective proof or evidence, which standing al one
woul d have resulted in the sanme practice, policy, or action.

"Limtation" or "limt" includes actions which exclude
i ndi vidual s or persons or result in creating a preference for an
i ndi vi dual or person.

"National origin" refers to ancestry and may include the
national origin of an ancestor.

"Person" means an individual, corporation, firm association,
soci ety, community, assenbly, inhabitant
of a district or neighborhood, person known and unknown, the public
generally, legal representative, partnership, receiver, trust,
trustee, trustee in bankruptcy, the State, or any governnental entity
or agency, |abor organization, nutual aid conmpany, joint stock
conpany, unincorporated organi zati on, managenment conpany, tenant
associ ation, fair housing organization, or fiduciary.

"Protected basis" neans race, sex, color, religion, marital

status, famlial status, ancestry, disability, age, or H'V (hunman
i mmunodeficiency virus) infection.
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"Public use areas" neans interior or exterior rooms oOr spaces
of a housing accommmodati on that are made avail able to the general
public. Public use may be provided at a housi ng accommodati on t hat
is privately or publicly owned.

"Real estate broker or sal esperson” neans a person, whether
i censed or not, who, for or with the expectation of receiving a
consideration, lists, sells, purchases, exchanges, rents, or |eases
real property; or who negotiates or attenpts to negotiate any of
t hese activities; or who purports to be engaged in these activities;
or who negotiates or attenpts to negotiate a | oan secured or to be
secured by a nortgage or other encunbrance upon real property; or who
is engaged in the business of listing real property in a publication;
or a person enployed by or acting on behalf of any of these.

"Real estate transaction” neans the advertising, sale,
exchange, rental, |ease, managenent, or use of real property,
i ncluding, but not limted to, any actions related to real property
after the advertising, sale, exchange, rental, or |ease; the
cancellation or term nation of a sale, exchange, rental, or |ease of
real property; and the inposition of rules, policies, and practices
affecting the terms, conditions, enjoynent, and privil eges of using
real property. It does not include comrercial property that is
advertised, sold, exchanged, rented, |eased, nmanaged, or used for the
pur poses of operating a business.

"Real property" nmeans buil dings, dwelling units, structures,
real estate, |ands, tenenents, |easeholds, interest in real estate
cooperatives, condom niuns, nobile honme parks, and hereditanents,
corporeal and incorporeal, or any interest therein.

"Real property transaction” means real estate transaction as
the termis used in this subchapter.

"Reasonabl e assurance” neans actions or prom ses which
establish that certain other actions will be taken in the future;
provi ded that the reasonabl eness of an assurance shall be exam ned by
gi ving due consideration to the needs of a reasonabl e prudent person
in the same or simlar circunstances.

"Reasonabl e restriction" shall not include any
restriction, prohibition, policy, practice, or rule that allows any
owner or person to refuse to negotiate or refuse to engage in a rea
estate transaction because of another person's protected basis or to
commt a discrimnatory practice prohibited under this subchapter;
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provi ded that the reasonabl eness of a restriction shall be exam ned
by giving due consideration to the needs of a reasonabl e prudent
person in the same or simlar circunstances.

"Religious institution” neans any religious institution or
organi zation, or any charitable or educational organization operated,
supervised, or controlled by a religious institution or organization,
whi ch does not restrict nmenbership to persons on the basis of race,
color, or ancestry.

"Respondent" means any person, owner of real property, real
estate broker, or sal esperson, against whoma conplaint or petition
has been filed with the comm ssion; the party against whomrelief is
sought; or any party who contests or controverts a proceedi ng or
petition.

"Service animal" means any aninmal that is trained to provide
those life activities limted by the disability of the person.

"Si gnal dog" neans any dog that is trained to alert a deaf
person to intruders or sounds.

"Steering" nmeans the practice of directing persons who seek to
enter into a real estate transaction toward or away fromrea
property in order to deprive them of the benefits of living in a
di scrimnation-free environnment, and actions designed to di scourage
persons from seeking housing in a particular community, neighborhood,
devel opnent, housi ng accommmodati on, or part thereof.

"Tester" means any person seeking to engage in a real estate
transaction, regardless of the person's actual intent to engage in
such a transaction, who has been subject to discrimnatory practices
in real estate transacti ons because of a protected basis, and tenant
associ ations or fair housing organizati ons whose nmenbers include such
persons. [Eff 10/15/93; am 5/3/99] (Auth: HRS 88368-3; 515-9(7))
(I'np: HRS 88515-2, 515-3, 515-8)

812-46-303 Construction. This subchapter shall be liberally
construed according to the fair inport of their terns toward the goa
of elimnating discrimnation in real estate transactions. [Eff
10/15/93] (Auth: HRS 88368-3; 515-9(7)) (Inp: HRS 8515-1)

8§12-46-304 Record keeping requirenents. (a) Any records of

real estate transactions made or kept by an owner, any person
engaging in a real estate transaction, or real estate broker or
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sal esperson involving the |l ease or rental of a housing
accommmodat i on:

(1) In a building which has four or nore housing

accommodati ons; or

(2) Wiich is owned by a person who owns three or nore housing

accommodati ons; shall be preserved for one year fromthe
date of making the record or the occurrence of the real
estate transaction practice, policy, or action involved,
whi chever is later. The records shall include, but not be
limted to, advertisenents, applications, and any ot her
information furnished by the person seeking the housing
accommodation, |ease or rental agreenents, eviction
records, any records affecting changes in the terms,
conditions, privileges, or enjoynent of tenancy,
occupancy, or use of the prem ses, and corporate or
associ ation m nutes and resol utions adopti ng house rul es
af fecti ng occupancy.

(b) Any other records of real estate transactions, not
involving a | ease or rental, nade or kept by an owner, any person
engaging in a real estate transaction, or real estate broker or
sal esperson shall be preserved for one year fromthe date of making
of the record or the occurrence of the real estate transaction
practice, policy, or action involved, whichever is |ater.

(c) Where a conplaint has been filed or a civil action has
been brought agai nst a respondent under chapter 368 or 515, HRS, the
respondent shall preserve all records relevant to the conplaint or
action until final disposition of the conplaint or action, as defined
in section 12-46-21(c)(2).

(d) \Where a respondent is required to preserve records under
this section and the records have been
destroyed or are unavailable, in an investigation or proceeding on a
conplaint filed with the comm ssion or in a civil action it may be
presuned that the evidence contained in the records was adverse to
the interest or position of the respondent. [Eff 10/15/93] (Auth:
HRS §8368-3; 515-9(7)) (lnp: HRS 88515-1, 515-3, 515-5, 515-6, 515-
9)

8§12-46-305 Discrimnatory practices. It is a discrimnatory
practice for an owner or any other person engaging in a real estate
transaction, or for a real estate broker or sal esperson because of a
person's protected basis:
(I') To refuse to engage in a real estate transaction, evict,
or term nate a tenancy;
(2) To discrimnate in the terns, conditions, enjoynent, or
privileges of a real estate transaction, or in the
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furnishing of facilities or services in connection
therew t h;

(3) To refuse to receive or fail to transmt a bona fide offer
to engage in a real estate transaction from a person;

(4) To refuse to negotiate for a real estate transaction with
a person;

(5) To represent to a person that real property is not
avai l abl e for inspection, sale, rental, or |ease when, in
fact, it is available, or to fail to bring a property
listing to the person's attention, or to refuse to permt
the person to inspect real property, or to steer a person
seeking to engage in a real estate transaction;

(6) To print, circulate, post, or mail, or cause to be
publ i shed a statenment, advertisenent, or sign, or to use a
form of application for a real estate transaction, or to
make a record or inquiry in connection with a prospective
real estate transaction, which indicates, directly or
indirectly, an intent to make a limtation, specification,
or discrimnation with respect thereto;

(7) To offer, solicit, accept, use, or retain a |listing of
real property with the understanding that a person nmay be
discrimnated against in a real estate transaction or in
the furnishing of facilities or services in connection
therew t h;

(8) To discrimnate against or deny a person access to, or
menbership or participation in any nmultiple listing
service, real estate broker's organization, or facility
invol ved either directly or indirectly in real estate
transactions, or to discrimnate against any person in the
terms or conditions of such access, nenbership, or
participation;

(9) To engage in harassnment; or

(10) To institute or apply facially neutral policies or
restrictions which result in a disparate adverse inpact.
[Eff 10/15/93] (Auth: HRS 88368-3; 515-9(7)) (Inp: HRS
§515- 3)

812-46-306 Discrimnation on the basis of disability. (a) It
is a discrimnatory practice for an owner or any other person
engaging in a real estate transaction, or for a real estate broker or
sal esperson

(1) To refuse to engage in a real estate transaction or to

deny equal opportunity to use and enjoy a housing
accommodation with a person with a disability because the
person uses the services of a guide dog, or signal dog, or
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service animal, provided that reasonable restrictions or

prohi bitions may be inposed upon the person with a

di sability regardi ng excessive noise or other problens

caused by those aninmals including:

(A) Qobserving applicable |aws, including | eash | aws and
pi ck-up | aws;

(B) Assuming responsibility for damage caused by the dog
or ani nal

(C) Cdeaning the housing unit upon vacating, by
fum gation, deodorizing, professional carpet
cl eaning, or other appropriate nethods; or

(D) Any other reasonable restriction that would | eave the
housi ng acconmodati on in the condition it was in
prior to the occupancy of the tenant with a
di sability, except for reasonable wear and tear

(2) To solicit or require as a condition of engaging in a real
estate transaction that the buyer, renter, or |essee be
tested for human i mmunodeficiency virus (H'V) infection;

(3) To refuse to make reasonabl e acconmodati ons in rules,
policies, practices, or services, when such accommpdati ons
may be necessary to afford a person with a disability
equal opportunity to use and enjoy a housing
accommodati on, including public and comon use areas; or

Exanpl e:

Kanoa Gardens is a three hundred unit apartnent

conplex with four hundred fifty parking spaces which are
avai l able to tenants and guests on a "first cone first
served" basis. Paul applies for housing in Kanoa Gardens.

Paul

has a nobility inpairnment and is unable to wal k nore

than a short distance and therefore requests that a
par ki ng space near his unit be reserved for himso he wll

not

have to wal k very far to get to his apartnent. It is

a violation of the |law for the owner or nmanager of Kanoa
Gardens to refuse to make this requested accomodati on.
Wt hout a reserved space Paul may not be able to live in
Kanoa Gardens at all or, when he has to park in a space

far
m ght

fromhis unit,

have great difficulty getting fromhis car to his

apartnment unit. The acconmmopdati on therefore is necessary
to afford Paul an equal opportunity to use and enjoy a
housi ng accommodati on. The requested acconmodation is
reasonabl e because it is feasible and practical because of
t he nunmber of unassi gned parking spaces avail abl e.
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(4) To refuse to permt, at the expense of a person with a
di sability, reasonable nodifications of existing prem ses,
occupied or to be occupied by the person, if the proposed
nodi fi cations may be necessary to afford the person with a
disability full enjoynment of the preni ses.

Exanpl e:
A tenant with a disability asks an owner or manager

for permssion to install grab bars in the bathroomat his

or her own expense. It is necessary to reinforce the
walls with bl ocking between studs in order to affix the
grab bars. It is unlawful for the owner or manager to

refuse to permit the tenant, at the tenant's own expense,
from maki ng the nodifications necessary to add the grab
bars.

An owner, any other person engaging in a real estate
transaction, real estate broker, or sal esperson may grant
perm ssion for a nodification on the condition that the person
with a disability give:
(A) A reasonabl e description of the proposed
nodi fi cati ons;

(B) Reasonabl e assurances that the nodifications will be
done in a workmanli ke manner and that any required
building permits will be obtained; and

(C) Reasonabl e assurances that the person with a
disability will restore the interior of the prem ses

to the condition that existed before the

nmodi fication, reasonabl e wear

and tear excepted; however, restoration will not be
necessary of those nodifications which do not
interfere with the owner's or next tenant's use and
enjoynent of the prem ses.

Exanpl e:
An owner or manager nmy require the

creation of an escrow fund and the paynent of
noney into the fund to cover the costs of
restoring the prem ses. Any portion of the
fund, including interest, that is not required
for the restoration of the prem ses will be

rei mbursed to the person with a disability, who
paid into the fund, within a reasonable tine.

Exanpl e:
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If a person with a disability receives
perm ssion to put in grab bars and w den the
doorway, it is not necessary to renove the
bl ocking or narrow the doorway to restore the
prem ses because the reinforced walls and w der
doorway will not interfere with the owner's or
next tenant's use and enjoynment of the
prem ses. However, the tenant can be required
to renove the grab bars and restore the wall to
the condition that existed before the
nodi fi cati on, reasonable wear and tear
except ed.

(b) Al covered nultifam |y housi ng accommopdati ons, desi gned
and constructed for first occupancy after March 13, 1991, shall:
(1) Be designed and constructed to have at | east one
accessi ble entrance, unless it is inpractical to do so
because of the terrain or unusual characteristics of the

site; and
Exanpl e:

A real estate devel oper plans to construct
six covered nultifamly housing accommodati ons
on a site with a hilly terrain. Because of the
terrain, it will be necessary to clinb a | ong
and steep stairway in order to enter the
dwel lings. Since there is no practical way to
provi de an accessible route to any of the
housi ng accommdati ons, one need not be
provi ded.

(2) If built with an accessible building entrance, be designed
and constructed in such a manner that:

(A) Public use and common use portions of the housing
accommodat i ons, including recreation and | aundry
rooms, are accessible to and usable by persons with
di sabilities;

(B) All doors designed to allow passage into and within
all prem ses are sufficiently wide to all ow passage
by persons who use wheel chairs;

(C Al prem ses contain an accessible route into and
t hrough the housi ng accommodati on;

(D) Light switches, electrical outlets, thernostats, and
ot her environnental controls are in accessible
| ocati ons;
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(E) Reinforcenments in the bathroomwalls allow | ater
installation of grab bars; and

(F) Kitchens and bathroons are accessible to persons who
use wheel chairs.

Exanpl e:
A devel oper plans to construct a one

hundred unit condom ni um apart nment
building with one elevator. In accordance
with the law, the building has at | east
one accessible route leading to an
accessi bl e entrance. Al one hundred
units are covered nultifam |y housing
accommodati ons and they all nust be

desi gned and constructed so that they
conply with the accessibility requirenents
of the I aw.

For purposes of this subsection, a multifam |y housi ng acconmodati on
shall be deenmed to be designed and constructed for first occupancy on
or before March 13, 1991, if it is occupied by that date or if the

| ast building permt or renewal thereof for the covered nmultifamly
housi ng accommodation is issued by a state, county or |ocal
governnment agency on or before June 15, 1990. Accessibility will be
det erm ned based upon ANSI Al117.1-1986 or the Fair Housing
Accessibility Guidelines. The burden of establishing inpracticality
because of terrain or unusual site characteristics is on the owner,
person engaging in a real estate transaction, or real estate broker
or sal esperson. [Eff 10/15/93; am 5/3/99] (Auth: HRS 8§8368-3; 515-
9(7)) (Inp: HRS 8§515-3)

8§12-46-307 Discrimnation on the basis of famlial status. It
is a discrimnatory practice for an owner or any person engaging in a
real estate transaction, or for a real estate broker or sal esperson
t o:
(1) Refuse to engage in a real estate transaction with a
person because of famlial status;
(2) Inpose house rules, by-laws, or other provisions,
establi shed by a condom ni um associ ati on, cooperative
associ ati on, apartnent conplex tenants', owners', or
| easehol ders' associ ation, or any other organization or
associ ation, which by intent or effect discrimnate
agai nst a person because of fam lial status;

Exanpl e:
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(3)

(4)

House rules (e.g. "two person limt to a
bedr oont) which have the effect of discrimnating
("adverse inpact") against persons with children
(because the overall square footage is |arge enough
under housing code for three persons) are unl awf ul
unl ess the rule can be justified by establishing a
busi ness necessity. House rules (e.g. "no famlies
with children”) which intentionally discrimnate
agai nst persons with children are unl awful unless
there is a specific exenption for the rule under this
subchapter or sections 515-4 or 515-8, HRS.
| npose occupancy limts on a housi ng accompdati on sought
by a person because of famlial status, unless such limts
are justified by establishing a business necessity;

Exanpl e:
A person with children seeking a housing

accommodati on cannot be denied the accommpdati on on
the basis of an occupancy |limt unless it is based
upon a conpelling and well established public

pur pose, such as a county buil ding code established
to pronmote public safety, and there are no ot her
reasonabl e means to serve the sanme purpose with |ess
di scrim natory inpact.

| npose agai nst a person because of fam lial status, by way
of any action to evict, term nate the tenancy, or refuse
to engage in a real estate transaction, occupancy limts
on a housi ng accommmodati on which is currently occupi ed by
such person, unless justified by business necessity by
denonstrating that such limts are required by county
bui | di ng codes established to pronote public safety, and
if the person has asked the owner, person engaging in a
real estate transaction, real estate broker, or

sal esperson to apply for a variance or exenption fromthe
county, the application for variance or exenption has been
deni ed,

Exanpl e:
A current tenant whose famly size exceeds

occupancy limts, which are required by a
county buil ding code established to pronote
public safety, may ask an owner, any person
engaging in a real estate transaction, or real
estate broker or sal esperson to apply for a
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vari ance or exenption to the county building
code prior to being evicted fromthe
accommodati on. The owner may apply for the
vari ance or authorize the tenant to do so, in
whi ch case the owner shall reasonably assi st

t he tenant and provi de any necessary docunents
in the owner's possession. |f denied by the
county agency, the occupancy limt can be used
as the basis to evict. The tenant asking that
t he exenption be sought can be required to pay
any filing fee and associ ated costs.

(5) Restrict or prohibit the use by children of comon use or
public use areas or recreational facilities, unless based
upon busi ness necessity;

(6) Designate separate areas for use by children so as to
justify separate areas where children are excl uded;

(7) Require the paynent of a higher security deposit,
surcharge, or additional fees because of famlial status;
or

(8) Require a person to sign a waiver of liability as a
condition of occupancy by children. [Eff 10/15/93]
(Auth: HRS 88368-3; 515-9(7)) (Inp: HRS 8515-3)

8§12-46-308 Discrimnatory financial practices. It is a
di scrim natory practice for a person, a representative of such
person, or a real estate broker, appraiser, or sal esperson, to whom
an inquiry or application is made for financial assistance in
connection with a real estate transaction or for construction,
rehabilitation, repair, maintenance, or inprovenent of real property,
because of a protected basis:

(') To discrimnate against the applicant;

(2) To use a formof application for financial assistance or
to make or keep a record or inquiry in connection with
applications for financial assistance which indicates,
directly or indirectly, an intent to make a limtation,
specification, or discrimnation due to the person's
protected basis, unless such records are required by
federal | aw

(3) To discrimnate in the making or purchasing of |oans or
t he provision of other financial assistance for
pur chasi ng, constructing, inproving, repairing, or
mai nt ai ni ng a housi ng accommodati on, or the making or
pur chasi ng of |oans or the provision of other financial
assi stance secured by residential real estate; or

(4) To discrimnate in the selling, brokering, or appraising
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of residential real property. [Eff 10/15/93] (Auth: HRS
88368-3; 515-9(7)) (lnp: HRS 8515-5)

812-46-309 Blockbusting. It is a discrimnatory practice for

a person,

representative of a person, real estate broker, appraiser,

or sal esperson for the purpose of inducing a real estate transaction
because of a protected basis:

(1)

(2)

To represent that a change has occurred or will or may
occur in the conmposition of the owners or occupants in the
bl ock, nei ghborhood, or area in which the real property is
| ocat ed; or

To represent that this change will or may result in the

| owering of property values, an increase in crimnal or
anti soci al behavior, or a decline in the quality of the
schools in the bl ock, neighborhood, or area in which the
real property is located; if such person, representative,
br oker, appraiser, or sal esperson nmay benefit financially
fromthe transaction, regardless of actual financial gain.
[Eff 10/15/93] (Auth: HRS 88368-3; 515-9(7)) (Inp: HRS
§515-7)

8§12-46-310 Prohibited interference, coercion, or intimdation.
It is a discrimnatory practice for a person, or for two or nore
persons to conspire:

(1)

(2)

(3)

(4)

To retaliate, threaten, or discrimnate against a person
because of the exercise or enjoynment of any right granted
or protected by this subchapter, or because the person has
opposed a discrimnatory practice, or because the person
has nade a charge, filed a conplaint, testified,

assisted, or participated in an investigation, proceeding,
or hearing under this subchapter

To aid, abet, incite, or coerce a person to engage in a

di scrim natory practice;

Exanpl e:
A newspaper by publishing an adverti senent

whi ch states a preference based upon a protected
basis has aided a person engaging in a discrimnatory
practi ce.

To interfere with any person in the exercise or enjoynent
of any right granted or protected by this subchapter or
with the performance of a duty or the exercise of a power
by the comm ssion;

To obstruct or prevent a person fromconplying with this
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subchapter or an order issued thereunder;

(5) To intimdate or threaten any person engaging in
activities designed to make ot her persons aware of rights
granted or protected by this subchapter or encouraging
such other persons to exercise such rights; or

(6) To threaten, intimdate, or interfere with persons in
their enjoyment of a housing accommmodation, or visitors or
associ ates of such persons, because of the person's
protected basis. [Eff 10/15/93] (Auth: HRS §8368-3; 515-
9(7)) (lnmp: HRS 8§8515-16)

812-46-311 O her discrimnatory practices. (a) An attenpt to
commt, directly or indirectly, a discrinmnatory practice is a
di scrimnatory practice.

(b) A party to a conciliation agreenment made under chapter
515, HRS, or this subchapter, who violates the ternms of such
agreenment, has committed a discrimnatory practice. [Eff 10/15/93]
(Aut h: HRS 88368-3; 515-9(7)) (Ilnp: HRS 88515-17, 515-18(b))

812-46-312 Restrictive covenants and conditions. (afvery
provision in an oral agreenent or a witten instrunent relating to
real property which purports to forbid or restrict the conveyance,
encunmbr ance, occupancy, use, or |ease thereof to individuals because
of their protected basis is void.

(b) Every condition, restriction, or prohibition, including a
right of entry or possibility of reverter, which directly or
indirectly limts the use or occupancy of real property because of a
protected basis is void, except a limtation, on the basis of
religion, in the use of real property held by a religious institution
and used for religious or charitable purposes.

(c) It is adiscrimnatory practice to insert in a witten
instrunent relating to real property a provision that is void under
this section or to honor such a provision in the chain of title.

[Eff 10/15/93] (Auth: HRS 88368-3; 515-9(7)) (Inp: HRS 8515-6)

8§12-46-313 Exenptions. (a) Sections 12-46-305, 306, and 307 do
not apply:

() To the rental of a housing accommpdation in a building
whi ch cont ai ns housi ng acconmodati ons for not nore than
two famlies living i ndependently of each other if the
| essor resides in one of the two housi ng acconmodati ons;
or

(2) To the rental of a roomor up to four roonms in a housing
accommodati on by an individual if the individual resides
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t her ei n.
(b) Nothing in this subchapter regarding famlial status or
age shall apply to housing for older persons as defined by 42 U. S C.
section 3607(b)(2). [Eff 10/15/93] (Auth: HRS 88368-3; 515-9(7))
(I'nmp: HRS 8515-4)

8§12-46-314 Religious institutions. It is not a discrimnatory
practice for a religious institution in a real estate transaction
conducted for charitable or religious purposes to give preference to
menbers of the sane religion. [Eff 10/15/93] (Auth: HRS 88368- 3;
515-9(7)) (I nmp: HRS 8515-8)

8§12-46-315 Public contractors. (a) In the case of a
respondent who is found by the comm ssion to have engaged in a
di scrimnatory practice in the course of perform ng under a contract
or subcontract with the State or a county, or agency thereof, if the
di scrimnatory practice was authorized, requested, commanded,
performed, or know ngly or recklessly tolerated by the board of
directors of the respondent or by an officer or executive agent
acting within the scope of the officer's or agent's enploynent, the
conm ssion shall mail or serve a certified copy of a commi ssion
deci sion finding that respondent has engaged in a discrimnatory
practice to the contracting agency. Unless the comm ssion's finding
of a discrimnatory practice is reversed in the course of judicial
review, the finding of discrimnation is binding on the contracting
agency.
(b) Upon receiving a certified copy of the decision under
subsection (a), a contracting agency may take appropriate action to:
(I') Termnate a contract, or portion thereof, previously
entered into with the respondent, either absolutely or on
condition that the respondent carry out a program of
conpliance with this subchapter; and

(2) Assist the State and all counties, and agencies thereof,
to refrain fromentering into further contracts, or
ext ensions or other nodifications of existing contracts,
with the respondent until the conm ssion is satisfied that
t he respondent will carry out policies in conpliance with
this subchapter. [Eff 10/15/93] (Auth: HRS §8368-3; 515-
9(7)) (Inmp: HRS 88515-13(c), 515-19)

812-46-316 Responsibility for discrimnatory practices. A
person may be liable for discrimnatory practices nmade unl awful under
this subchapter including, but not limted to, the follow ng
situations:

(1) An owner, any person engaging in a real estate
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transaction, or a real estate broker

or salesperson is liable for any of its acts which
constitute a discrimnatory practice under this
subchapt er.

(2) An owner, any person engaging in a real estate
transaction, or a real estate broker or sal esperson may be
liable for the acts of agents or persons acting on their
behal f regardl ess of whether the specified acts were
aut hori zed or even forbidden, if the owner, any person
engaging in a real estate transaction, or a real estate
br oker or sal esperson knew or should have known of their
occurrence. The comm ssion will exam ne the circunstances
of the particular agency or enploynent relationship and
j ob functions of the person in determ ni ng whether the
person acted as an agent or on behalf of the owner, any
person engaging in a real estate transaction, or a real
estate broker or sal esperson. [Eff 10/15/93] (Auth: HRS
8§8368-3; 515-9(7)) (Inp: HRS 88515-1, 515-2, 515-3, 515-
5, 515-6, 515-7, 515-9(7), 515-16, 515-17, 515-20)

812-46-317 Causation standard. |In determ ning whether a
di scrimnatory practice constituting disparate treatnment has been
comm tted under this subchapter, it nust be shown by a preponderance
of the evidence:

(1) That a causal connection existed between a person's
protected basis and the alleged discrimnatory conduct;
and

(2) That the protected basis was any part of the reason for
the conduct. [Eff 10/15/93] (Auth: HRS 88368-3; 515-9(7))
(Inmp: HRS 88515-1, 515-2, 515-3, 515-5, 515-6, 515-7, 515-
9(7), 515-16, 515-17, 515-20)

812-46-318 Defenses. (a) Adverse inpact. It may be a
defense to a claimthat a facially-neutral practice, policy, or
action has the effect of discrimnating against a person because of a
protected basis for an owner, any other person, real estate broker,
or sal esperson charged with discrimnation to establish that there is
a busi ness necessity for the practice, policy, or action.

(b) Specific activity permtted. It nay be a defense to a
claimthat a practice, policy, or action discrimnates against a
person because of a protected basis for an owner, any other person,
real estate broker, or salesperson charged with discrimnation to
establish that the alleged discrimnatory practice, policy, or action
is specifically permtted under this subchapter or by sections 515-4
or 515-8, HRS. [Eff 10/15/93] (Auth: HRS 88368-3; 515-9(7)) (I np:
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HRS 8§8§515-1, 515-2, 515-3, 515-4, 515-5, 515-6, 515-7, 515-9(7),
515-16, 515-17)
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